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This is an action under the Enpl oynent Retirenment Security
Act of 1974, codified as anended at 29 U. S.C. 88 1001- 1461
(ERISA).* The plaintiff, Radford Trust (“Radford”), alleged that
the defendant, First Unum Life Insurance Conpany of Anmerica
(“First Ununt), had wongfully denied benefits owed to Radford’ s
beneficiary, John Doe (“Doe”) (who assigned his claimto
Radf ord), under a group long termdisability policy (the
“Policy”) that First Unum managed for Doe’s forner enployer, New
York City law firm Hawki ns, Delafield & Wod (“Hawkins”).
Radf ord’ s action sought danmages, costs, and attorney’s fees.

First Unum maintained that its denial of benefits was proper,

! Radford has agreed to drop its claimin Count Il of the
Compl aint for relief under Mass. Gen. Laws ch. 93A. See Pl.’s
Mem Opp’n [Doc. No. 17] at 1.



arguing that Doe had failed to establish that he was disabl ed
before his coverage under the Policy was term nated. The conpany
further argued that when Doe rel eased all clains agai nst Hawkins,
he al so rel eased any clai ns agai nst First Unum Because Radford
could only recover to the extent of Doe’ s rights, First Unums
argunents would require summary judgnent in its favor. Finally,
First Unumurged that should the Court hold that First Unum
reached its decision incorrectly, the proper course would be
remand to First Unum for further proceedings. The parties filed
cross notions for summary judgnent, and then stipulated that this
case mght be treated as a case stated. See Pl.’s Stip. [Doc.

No. 34]; Def.’s Stip. [Doc. No. 33].2 This is a hel pful

procedure wherein the parties agree that the sunmary judgnent

record constitutes the entire case and the Court may draw such

2 First Unum signed the stipulation but added a footnote,
preserving its objection to Radford’ s notions to suppl enent the
adm ni strative record conpiled by First Unum[Doc. Nos. 18, 23].
See Def.’s Stip. Radford filed its signed stipulation after
First Uumfiled its signed stipulation, wthout comenting on
this reservation, although it is unclear whether Radford had an
opportunity to see First Unum s reservation before submtting its
own signed stipulation. See Pl.’s Stip. The Court holds that
t he footnote does not change the neaning of the stipulation or
ot herwi se render the stipulation unenforceable. No reasonable
person woul d have interpreted the docunment’s text as waiving any
right to challenge the Court’s resolution of the case or any
aspect thereof, including any decision to supplenment the record.
The parties were nerely agreeing that the Court should not apply
the summary judgnment standard. In any case, although the Court
al l oned Radford s two notions to supplenent the adm nistrative
record [Doc. Nos. 18, 23] on Cctober 23, 2003, the Court has in
no way relied on those supplenental materials in reaching its
deci si on.



i nferences therefromas are reasonable. \Were facts are in

di spute, the Court notes each party’s contentions, and when
necessary nmakes a determ nation as would an ordinary factfinder
W t hout presunptively drawing inferences in either party's favor.

See Boston Five Cents Sav. Bank v. Secretary of Dep't Hous. &

Urban Dev., 768 F.2d 5, 11-12 (1st Cr. 1985). This Court has
used the technique to good effect.?

The Court issued an order and judgnent on March 31, 2004,
finding facts, declaring the respective rights of the parties in
light of these findings, and entering judgnent for Radford. The
Court further held that Radford was entitled to costs, attorney’s
fees, and prejudgnent and postjudgnment interest. This opinion
expl ains the Court’s reasoning, anmends its holding with regard to
the date of accrual for prejudgnent interest, and addresses

Radford’s Motion to Anend Judgnent [Doc. No. 39].

3 See, e.qg., Cosne v. Salvation Arny, 284 F. Supp. 2d 229
(D. Mass. 2003); Rhynmes Heating Gls, Inc. v. Springfield
Termnal Ry., Inc., 265 F. Supp. 2d 147 (D. Mass. 2003);
Laurenzano v. Blue Cross & Blue Shield of Mass., Inc., 191 F
Supp. 2d 223 (D. Mass. 2002); Watson v. Deaconess Waltham Hosp.
141 F. Supp. 2d 145 (D. Mass. 2001); Stein v. United States, 135
F. Supp. 2d 265 (D. Mass. 2001); Cabral v. St. Paul Fire & Marine
Ins. Co., 59 F. Supp. 2d 190 (D. Mass. 1999); United Cos. Lending
Corp. v. Sargeant, 20 F. Supp. 2d 192 (D. Mass. 1998); Wllians
v. Hanover Hous. Auth., 871 F. Supp. 527 (D. Mass. 1994); Rossi
v. Boston Gas Co., Cv. A No. 88-0079-W&GY, 1994 W. 548101 (D.
Mass. July 7, 1994); Rubin v. Brooks/Cole Publ’g Co., 836 F
Supp. 909 (D. Mass. 1993); Zappia v. NYNEX Info. Resources Co.,
Cv. A No. 90-11366-Y, 1993 W. 437676 (D. Mass. Cct. 22, 1993);
Ski nner v. Boston Hous. Auth., 690 F. Supp. 109 (D. Mass. 1988),
rev’d on other grounds, 873 F.2d 1433 (1st G r. 1989)
(unpubl i shed tabl e deci sion).




| NTRODUCTI ON

A Factual Background

The facts in this case can be found in several docunments:
(i) First Unumi s Statenment of Undi sputed Material Facts of Record
[Doc. No. 14] (“Def.’s 56.1 Stnt.”); (ii) Doe’ s response thereto
[Doc. No. 19] (“Pl.’s 56.1 Stnt.”); (iii) First Unum s Response
to Doe’s Undi sputed Statenment of Material Facts [Doc. No. 22]
(“Def.”s Resp.”); and (iv) witten docunents that speak for
t hensel ves, as conpiled in First Ununmi s adm nistrative record
[ Doc. No. 14] (“R ”). Because Doe, not Radford, is the real
party in interest here, the Court does not distinguish between
Doe’s contentions and Radford' s, and refers to all contentions
made by either as Doe’ s contentions.

1. The Policy

The Policy provided benefits for “disabl ed” enployees.
Def. s 56.1 Stnt. 1 1; R at FULCLO0687-63 (copy of the Policy).
The Policy stat ed:

“Disability” and “di sabl ed” nean that because of injury
or sickness:

1. the insured cannot perform each of the
material duties of his regular
occupation; or

2. the insured, while unable to perform al
of the material duties of his regular
occupation on a full-tinme basis, is:

a. perform ng at | east one of the
material duties of his regular



occupati on or another occupation on
a part-time or full-time basis; and

b. earning currently at |east 20% | ess
per nonth than his indexed pre-
di sability earnings due to that
same injury or sickness.

Not e: For attorneys, “regular occupation”
means the specialty in the practice of |aw
whi ch the insured was practicing just prior
to the date disability started.

R at FULCLO0677.*
Wth respect to paynents nmade for disability, the Policy
provi ded:

When [First Unun] receives proof that an insured is

di sabl ed due to sickness or injury and requires the
regul ar attendance of a physician, [First Unum wll
pay the insured a nonthly benefit after the end of the
elimnation period. The benefit will be paid for the
period of disability if the insured gives to [First
Unum proof of continued:

1. di sability; and
2. regul ar attendance of a physician.

Id. at FULCLOO675.

The “elimnation period” was “a period of [180] consecutive

days of disability for which no benefit is payable . . . and
begins on the first day of disability.” 1d. at FULCLO0681; id.
at FULCLO0685 (specifying 180 days). “If disability stops during

the elimnation period for any 14 (or |ess) days, then the

disability wll be treated as continuous.” 1d. at FULCLO0O68L1.

“ Doe does not assert that section 2, regarding part-tine
status, is applicable in this case. The Court notes that
associates like Doe are “Class 2" enployees under the Policy. R
at FULCLO0685.



“Benefits for disability due to nental illness will not exceed 24
nmont hs of nmonthly benefit paynents,” except in circunmstances not
rel evant here. See id. at FULCLO0670. “‘Mental illness’ neans
mental, nervous or enotional diseases or disorders of any type.”
Id.

The Policy provided that an “enployee will cease to be
insured on the earliest of the follow ng dates” (other possible

cessation events are not relevant here):

2. the date the enployee is no longer in an eligible
cl ass;
5. the date enploynent term nates. Cessation of

active enploynent will be deened term nation of
enpl oynment, except:

a. the insurance will be continued for a
di sabl ed enpl oyee duri ng:

i the elimnation period; and
ii. while benefits are being paid.

Id. at FULCLO0669. “Active enploynment” was defined to nean that
“the enpl oyee nust be working . . . for the enployer on a full-
time basis and paid regular earnings (tenporary or seasonal

enpl oyees are excluded) [and] at |east [30] hours [per week].”
Id. at FULCLO0681; id. at FULCL0O0685 (specifying 30 hours per

week) .

2. Doe’ s Schi zophreni a



In 1993 and 1994, Doe was under treatnent for schizophrenia,
and was hospitalized twice for that condition. Pl.’s 56.1 Stnt
1 115. In 1995, after his schizophrenia was no | onger acute, he
took the Law School Aptitude Test, with accommbdati ons based on
his nental illness. See R at FULCL00354.° Doe began working as
a full-time associate for Hawkins on Septenber 8, 1998, and First
Unum s coverage of Doe under the Policy becane effective on
Cctober 1, 1998. Pl.’s 56.1 Stnt. ¢ 117.°

According to Doe, his synptons returned over the course of
t he next year, eventually making himunable to performhis work
duties satisfactorily. Both parties acknow edged the content of
the progress notes witten by Dr. Sarita Singh (whom Doe saw on
June 22, 1999), which stat ed:

During the year [Doe] worked, he gradually becane

increasingly fearful of being sexually assaulted. It

got to the point that he feared getting on the el evator

to get to his office. H s concentration worsened. Hi s

sl eep becane irregular, his appetite worsened to the

point that all he could eat was bread. He has auditory

hal | uci nati ons about 1x/wk. . . . He says he has no
contact with his famly and has very few friends.

> Although the parties characterized the acconmodati on
differently, both agreed that Doe was given accommobdati ons and
both referred to the sane record docunent, a confirmatory letter
fromKirsten C Schneller of the Law School Adm ssion Council
See Pl.’s 56.1 Stnt. ¥ 116; Def.’s Resp. { 116.

6 First Unum stated that Hawkins al so enpl oyed Doe part-tine
from January 26, 1998 until June 5, 1998. Def.’s Resp. T 117; R
at FULCLO0047. Doe had no opportunity to confirmor deny this.
| f anything, this showed that after having an opportunity to
eval uate Doe’s work, at a time when his schizophrenia did not
i npact his performance, Hawkins considered himsufficiently
capabl e that they hired him



R at FULCL00129.7 First Unumclainmed that the medical records
attached to Dr. Singh’s report, which showed that Doe had
received no treatnent since 1994, denonstrated that Doe
“apparently had been treatnment free and fully functioning in
society since that tinme.” Def.’s Resp. 1 124. On his First Unum
claimform dated October 1, 1999, Doe listed April 20, 1999 as
the “[l]ast day [he] worked before [his] disability,” and |isted
April 21, 1999 as the “date [he] was first unable to work.”
Pl.’s 56.1 Stnt. T 20.8
3. Hawki ns’ s Term nati on of Doe

The parties disagreed as to the nature and significance of
the facts surrounding the precise timng and circunstances of
Doe’s termnation. According to the Record, Hawkins and Pettina
Pl evan (“Plevan”), outside counsel for Hawkins, reported to First
Unum on several occasions that Doe’s |ast day of work was Apri
26, 1999. See R at FULCLO0047 (Long Term Disability O aim
Enpl oyer’s Statenent); id. at FULCLO0277 (First Unumis |log of a

call fromPlevan to First Unum which has her stating that “[Doe]

" Radford actually m squoted Dr. Singh’s notes, and First
Unum adm tted that this (msquoted) text was in her notes, but
the m stakes are not material. See Pl.’s 56.1 Stnt. | 118;
Def.’s Resp. 1 118. The Court quotes Dr. Singh's notes directly.

8 First Unum characterized Doe’ statenents differently
(“[Doe] reported in his enployee’s statenment that his |ast day of
work was April 20, 1999, and that he was first unable to work on
April 21, 1999.7), but cited the sane formthat Doe did. Def.’s
56.1 Stnt.  20; see R at FULCLO0045. First Unum di sputed
nei ther the accuracy of Doe’s quotation nor the authenticity of
t he enpl oyee st atenent.



was told on 4/26/99 that his services were no |onger required and
that he should | ook for another position”); id. at FULCL0O0283
(First Unumis log of a phone call fromPlevan to First Unum

whi ch has her reconfirmng that April 26, 1999 was Doe’s | ast day
of worKk).

The Record al so contai ned evidence that Doe’s enpl oynent
conti nued beyond that date, however. Both parties agreed that
Doe continued to receive weekly paychecks until June 30, 1999.
See Pl.’s 56.1 Stnt. 9§ 122; Def.’s Resp. {1 122. Doe interpreted
this as neaning that he was actively enpl oyed through June 30,
1999, an understanding he affirmed in a rel ease he signed with
Hawki ns after settling a disability discrimnation suit he
brought against the firm Def.’s 56.1 Stnt. T 52; R at
FULCL0O0237. First Unum pointed to statenments by Plevan that
paynent after April 26, 1999 was part of a “severance package.”
Def.’ s Resp. at 122 (citing R at FULCL00277 and FULCL00283).

Doe noted, however, that Hawkins continued to pay First Unum
premuns for long termdisability coverage though June 30, 1999,
prem uns were based on “total covered payroll” (defined as “basic
mont hly earnings”), Doe received weekly paychecks through June
30, 1999, the pay stubs (except one check for unused vacati on)
showed Hawki ns as deducting SU/SDI taxes through that date, and
New York state | aw nmade those taxes deductible “on all wages
paid.” Pl.’s 56.1 Stm. § 122 (citing NY Labor Law 8§ 570
(McKi nney 2003), and R at FULCL00258-64, FULCL00283, and

9



FULCLO0682). First Unumadmtted all this, except that it
characterized the weekly pay as “severance pay,” and it “den[i ed]
t hat deduction of SU/SD taxes equates with active enpl oynent as
defined in the Policy.” Def.’s Resp. { 122. First Unum argued
at the Novenber 3, 2003 summary judgnment hearing (although not in
any of its filings) that it was “not clear” whether Hawkins had
paid prem uns for Doe through June 30, 1999, and that if it had,
and First Unum had failed to rei nburse Hawki ns, such failure was
due to “inadvertence and neglect,” and thus did not constitute an
adm ssion that Doe was an enpl oyee through that date. 11/03/03
Hr'g Tr. Doe obviously views Hawkins's continuing tax and

i nsurance paynents as evidence that Hawkins considered himto be
an active enpl oyee through June 30, 1999, and believes First
Unum s recei pt and continued retention of those prem um paynents
constituted an acknow edgnent and adm ssion that Doe was actively
enpl oyed through that date. See id.

Doe’s time sheets, provided to First Unum by Hawkins, gave
further evidence of his enploynent beyond April 26, 1999. Both
parties acknow edged that Doe's tinme sheets for Hawkins recorded
hi mas working: 28 hours on “non-billable office matters” and 0.3
bill abl e hours the week beginning April 26, 1999; 35 nonbill able
and 0.5 billable hours the week beginning May 3, 1999; 35
nonbi | | abl e hours the week begi nning May 10, 1999; and 27.8
nonbi Il able and 7.2 bill able hours the week begi nning May 17,
1999. Def.’s 56.1 Stnt. q 85 (citing R at FULCL00362-65); Pl.’'s

10



56.1 Stnt. 9§ 85. There was no evidence in the Record of any work
after May 21, 1999. Def.’s 56.1 Stnt. 9 86; Pl.’s 56.1 Stnt. |
86.

A Decenber 5, 2000 letter fromPlevan to First Unum stated
that “it is likely that [Doe] continued to cone to the office
until early June,” and that it was “anbi guous” when he ceased
working. R at FULCLO0326. A July 12, 2001 letter from Pl evan
to Doe reiterated this, and al so conveyed that Hawkins's earlier
statenent that April 26, 1999 was Doe’s “last day ‘actually
worked” . . . was based on our understanding of the facts, i.e.,
that you stopped doi ng work before you ceased being an enpl oyee.”
ld. at FULCLO0539. In a June 18, 2001 nenorandum Doe i nfornmed
Hawki ns and First Unumthat he did not recall Hawkins giving him
a specific date to vacate his office. R at FULCLO0484.

A May 28, 1999 nenorandum from Sanuel Hellman (“Hellman”), a
partner at Hawkins, to Doe stated:

[1]t is apparent that you have not needed the services

of the firmduring the past nonth. Thus, after

additional consideration, it is suggested that the firm

nerely pay you until the end of June and that we

forward any personal itens still in the office to you

at your apartnent address or such other |ocation as you

request. We will be happy to continue to answer any

phone calls directed to you and take nmessages on your

behalf. This will allow you to focus on your job

hunti ng.

R at FULCLO0349. 1In addition, the meno nmade reference to

paynents that woul d be deducted from Doe’s “severance pay,” but

11



it did not specify the nature of that severance pay. 1d. at
FULCL00349- 50.

Doe argued that this evidence showed that he had worked at
| east through May 21, 1999. First Unum however, characterized
the |1 ogged hours as “nechanically record[ed],” Def.’s Oop’ n [ Doc.
No. 21] at 11, and as “nostly non-billable tinme” with “mninmal”
billable hours, Def.’s 56.1 Stm. § 89 (quoting R at
FULCLO0389). In First Unum s view, under the circunstances, the
activities recorded in the tinme sheets did not qualify as “active
enpl oyment” under the terns of the Policy.

The Court found that Doe was actively enployed t hrough My
21, 1999. It was undisputed that he was working until at | east
April 20, 1999, and his tine sheets revealed that he was in the
of fice doing work, some of it billable, until My 21, 1999.
There could be little doubt that Doe woul d have been treated as a
Hawki ns enpl oyee had any of the clients for whomhe did billable
wor k sued for, say, malpractice. There was no evidence that he
was not engaged in work-related activities during that tine.

Hel l man’ s May 28, 1999 nenorandumis consistent with this
finding. It made clear that Hawkins did not want Doe to cone
into work anynore after it issued, but it suggested that he had
been wor ki ng before then, although perhaps not very productively.
The menorandum stated that “after additional consideration, it is
suggested that the firmnerely pay you until the end of June.”
R at FULCLO0349. This suggested a change in policy: i.e., it

12



woul d be better if Doe henceforth ceased active enploynent. The
statenent “it is apparent that you have not needed the services
of the firmduring the past nonth” may have suggested that the
work he was doing was of little inportance or of low quality, but
it did not deny that he was in fact doing work-related activities
in the office.
3. | npact of Doe’s Schi zophrenia on H's Job

As has already been suggested, there was al so dispute as to
whet her, when, and to what extent Doe’s schi zophreni a becane nore
acute in the first half of 1999, and whether, under the terns of
the Policy, he was “disabled” at a time when the Policy covered
him The parties agreed as to what Doe’s doctors had stated, but
di sagreed as to the significance and evidentiary wei ght of those
statenents.

On May 21, 1999, Doe met with Dr. Julian Klapowitz (“Dr.
Kl apowi tz”) for the purpose of conpleting sonme inmmunization
forns, and he nentioned his schizophrenia to Dr. Kl apowtz.
Pl."s 56.1 Stnt. T 123 (citing R at FULCL00092-93); see Def.’'s
Resp. 1 123 (admtting that Doe nentioned his schizophrenia
during the visit, but enphasizing that the visit’s only purpose
was “for [Doe] to fill out his imunization records for his
adm ssion to the Massachusetts Institute of Technol ogy”). At

that tinme, Dr. Klapowitz wote in his notes that he would “assi st

13



getting [Doe] plugged in to Medicaid psych.” Pl.’s 56.1 Stm. at
123 (quoting R at FULCL0O0093).

On June 22, 1999, Doe consulted Dr. Sarita Singh (“Dr.
Si ngh”) about his schizophrenia. Pl.’s 56.1 Stnt. § 118; Def.’s
56.1 Stnt. § 118; R at FULCLO0129. A year later, Doe would
explain his delay in seeking treatnent to First Unum s custoner
care representative as resulting froma dislike of treatnment and
a fear of being “branded.” See Def.’s 56.1 Stnt. T 40 (citing R
at FULCLOOO0O56); id. ¥ 41 (citing R at FULCLO0054). Doe’s father
also attributed the delay to the debilitation caused by Doe’s
schi zophrenia and depression. Def.’s 56.1 Stmt. f 76 (citing R
at FULCLO0315). ©Dr. Singh’'s progress notes, quoted at length
above, described acute synptons, so the explanation that Doe and
his father gave was nore than credible. Dr. Singh prescribed
medi cations and net with Doe again on June 29, and July 12, 1999.
Pl.’s 56.1 Stnt. ¢ 118; Def.’s 56.1 Stnt. § 118; R at
FULCL00128-29. Subsequently, on August 30, 1999, Doe saw Dr.
Davi d Henderson (“Dr. Henderson”), a psychiatrist at the
Massachusetts Institute of Technology. Def.’s 56.1 Stnt. | 32.
Dr. Henderson made a di agnosis commensurate with that of Dr.
Singh, see id. 1Y 33-34, and stated that Doe “has a chronic
illness that is not responding to treatnent. He is unable to
work as a lawer.” 1d. § 34 (quoting R at FULCL00023).

Doe claimed that his synptons had becone sufficiently acute
by April 1999 that they made himunable to performhis duties

14



satisfactorily, and that his schizophrenia was in fact the reason
that Hawkins fired him The claimfor long termdisability
benefits that Doe filed with First Unum stated that he first
began to notice synptons of concentration difficulty and paranoi a
on or about March 1, 1999. Pl.’s 56.1 Stnt. T 125; R at
FULCLO0045. Doe clained that his growing difficulties with
schi zophrenia ultimately led to the term nation of his enpl oynment
wi t h Hawki ns.

Doe sent a nenp to Hell man, dated May 25, 1999, in which he
i nformed Hawki ns that he had been “accommpbdated on the LSAT after
produci ng a di agnosis of schizophrenia” and asked “whet her any
di ssatisfaction” with his job performance “can be traced to such
condition.” Def.’s 56.1 Stnt. T 6; R at FULCLO0355. The
cl osest Hawki ns canme to answering that question was in Hellman’s
May 28, 1999 nmenp, which stated that “we believe that your
abilities may be better used in an area of the | aw other than
public finance.” R at FULCLO0350. Doe notified Hawki ns by
menor andum addressed to Hell man and dated July 7, 1999 (the “July
7, 1999 Menp”) that he intended to file a disability
di scrimnation |lawsuit against Hawkins. Def.’s 56.1 Stnt. 1Y 8-
9; R at FULCLO0341-46. Attached to the July 7, 1999 Menp was a
draft EEOCC conplaint in which Doe stated: “lI have been di agnosed
wi th schizophrenia. M enployer, Hawkins, Delafield and Wod
ended enpl oynent either for schizophrenia or manifestations of
it.” Def.’ s 56.1 Stnt. § 10 (quoting R at FULCL0O0344). On

15



January 18, 2000, Doe settled his clains against Hawkins for
$10,000. Def.’s 56.1 Stnt. ¢ 13; PI'’s 56.1 Stnt. ¢ 13. In the
settl ement agreenent, Doe “acknowl edge[d] and confirnfed] that
[ Doe’s] enploynment with the firmended effective as of June 30,
1999.” Def.’s 56.1 Stnt. ¥ 14 (quoting R at FULCL00267); see
Pl.’s 56.1 Stnt. Y 14 (admtting to the release’ s text, but
enphasi zi ng that under the rel ease both Hawki ns and Doe agreed
t hat Doe “acknowl edges and confirnms” his effective term nation
date). The release also stated: “This Agreenent does not
constitute an adm ssion that [Hawkins] has violated any | aw or
commtted any wong whatsoever.” R at FULCL00266.

First Unumis own file review, dated October 11, 2000, stated
that “[Doe] was term nated due to inability to handle the
wor kl oad, poor attention, poor concentration and di m ni shed
social interactions.” Pl.’s 56.1 Stnt. T 120 (quoting R at
FULCL00231) (internal quotation marks omtted); Def.’s Resp. 1
120.

First Unum consistently nmaintai ned both before and during
this litigation that Doe coul d not be regarded as havi ng been
di sabl ed before his June 22, 1999 visit to Dr. Singh, and that
his coverage had ceased on April 26, 1999, when, according to
First Unum Doe’s active enploynent ended. Doe argued that the
evi dence denonstrated that he was di sabl ed before April 26, 1999,
and therefore covered when he becane di sabl ed, and noreover that
he had been actively enployed until June 30, 1999 (or at | east

16



until My 21, 1999), thus making it even clearer that he had been
covered at whatever tine he becanme disabl ed.

The Court found that Doe becane sufficiently disabled that
he could no longer performhis job duties by April 20, 1999.
First, the nedical diagnoses in the record confirnmed that Doe
becane disabled sone tine in the first six nonths of 1999. Dr.
Singh’s notes from Doe’s June 22, 1999 visit indicated that he
was sufficiently nentally ill that he was unable to “perform each
of the material duties of his regular occupation.” That
di agnosi s was reconfirmed on subsequent visits to Dr. Singh and
Dr. Henderson. As early as May 21, 1999, Dr. Klapowi tz thought
t hat Doe should be “plugged in to Medicaid psych.” Pl. s 56.1
Stnt. at 123. There was no evidence in the Record to controvert
t hese di agnoses.

Second, Doe’s work record suggested April 20, 1999 as the
actual date of “disability.” Doe consistently maintained before
and during this litigation that this was the |ast day before his
di sability made himunable to work, and there was no evidence to
the contrary. Shortly thereafter, on April 26, 1999, Hawkins
told Doe to start | ooking for another job. First Unumis own
investigation found that Doe was term nated due to “inability to
handl e t he workl oad, poor attention, poor concentration and
di m ni shed social interactions,” a list of failings that bore a
striking resenblance to the outward mani festati ons of
schi zophrenia. The Court found that Doe’s term nation was caused

17



by the onset of his disability, and that he was therefore
necessarily disabl ed before his enploynent term nated. The Court
did not in any way base this finding on the settlenment between
Hawki ns and Doe, nor could it. See Fed. R Evid. 408; MIlnnis v.

A MFE., Inc., 765 F.2d 240, 247 (1st Gir. 1985).

4. Doe’s Claimfor Benefits under the Policy

On Cctober 1, 1999, several nonths after Doe’s enpl oynent
wi th Hawki ns ended, Doe filed his claimfor long termdisability
benefits, and stated that he first began to notice synptons of
concentration difficulty and paranoia on or about March 1, 1999.
Pl.”s 56.1 Stnt. § 125; R at FULCLO0045. In his claim
statenent, Doe reported that the first nmedical attention he
received for his condition was fromDr. Singh, Def.’s 56.1 Stnt
1 18 (citing R at FULCLO0044), and the only other doctor Doe
reported seeing was Dr. Henderson, id. f 19 (citing R at
FULCLO0044). As stated above, Doe noted in the report that his
“l ast day worked before the disability” was “04/20/99.” Pl.’'s
56.1 Stnt. T 20.

Pl evan submtted the enployer’s statenent on Hawkins’s
behal f and indicated that Doe’s |ast day of work was April 26,
1999, at which point he had been “term nated based on job
performance.” Def.’s 56.1 Stnt. Y 25 (quoting R at FULCLO0047)
(internal quotation marks omtted). Dr. Singh filled out a |ong

termdisability claimphysician’s statenent, dated June 30, 1999
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and submtted by Doe, which indicated that Doe was first unable
to work on April 20, 1999. 1d. Y 27 (citing FULCLO0013).

On June 22, 2000, First Ununmis custoner care representative
call ed Doe to discuss his alleged disability. 1d. ¥ 40 (citing
R at FULCLO0056). As the Court has already noted, when Doe was
asked why he failed to seek treatnment prior to June 22, 1999, he
responded that he “doesn’t |ike” being treated by doctors, and
fears being “branded.” 1d. § 41 (quoting R at FULCLO0054). On
July 28, 2000, First Unum called Plevan, who again stated that
Doe’s | ast day of work was April 26, 1999. |[d. T 42 (citing
FULCLOOO75). But see Pl.’s 56.1 Stnt. § 42 (admtting that
Pl evan made that statenent, but pointing out that she |ater
“corrected it to state that tinme sheets showed he worked for
clients through May 21 and that he cane to the office through
early or md-June”).

On Cctober 11, 2000, Theresa Sullivan (“Sullivan”) conducted
a nmedical review of Doe’'s claimfor First Uoum Def.’s 56.1
Stmt. T 46 (citing R at FULCL00229-31). Sullivan noted that the
nmedi cal data did “validate” a diagnosis of schizophrenia and al so
noted that Doe was undergoi ng biweekly neetings with Dr.
Henderson. 1d. 1Y 47, 49 (citing R at FULCL00229 and
FULCL00231). She concl uded, however, that Doe was “not under
care of a physician” between April 21, 1999 and June 22, 1999 and

thus that “[i]npairnments [were] not supported” for that tine
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period. 1d. ¥ 50 (quoting R at FULCL00229) (alteration in
original).

First Unum called Plevan on Cctober 30, 2000 to clarify
Doe’s “last day worked.” 1d. § 54 (citing R at FULCL00274).

Pl evan responded that Doe “was told on 4/26/99 that his services
were no | onger needed & that he should | ook for another
position.” 1d. § 55 (quoting R at FULCL00277) (internal
guotation marks omtted). She explained that he was paid through
June 30, 1999, as part of a “severance package.” 1d. (quoting R
at FULCL00277) (internal quotation marks omtted). Finally,

Pl evan stated that Doe “may [have] cone into the office [after
April 26, 1999] for a short period of tinme but was not working or
assigned any work.” 1d. ¥ 56 (quoting R at FULCL0O0277)

(internal quotation marks om tted).

Sul l'i van conduct ed anot her nedical review on behalf of First
Unum on Oct ober 31, 2000 that reiterated her initial findings.
Id. 97 58-59 (citing R at FULCL0O0280). denn Higgins, a
clinical neuropsychol ogi st, conducted an additional nedical
review of Doe’s claimfile for First Unum on Novenber 1, 2000,
and agreed with Sullivan’s assessnment. 1d. 1Y 61-62.
Specifically, he said “[Dr. Singh’s notes] provide the only
nmedi cal evidence of recent nedical status [but] do not offer
evi dence of work inpairing restrictions and Iimtations on the
date of disability (4/27/99).” 1d. T 61 (quoting R at
FULCLO0281) (alteration in original) (internal quotation marks
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omtted). On Novenber 3, 2000, Plevan reiterated that Doe “was
term nated [and] not an active enployee” as of April 26, 1999.
Id. 1 62 (quoting R at FULCL00283) (internal quotation marks
omtted).

On Novenmber 6, 2000, First Unuminformed Doe that his claim
for disability benefits was being denied. [d. 1Y 63-64 (citing
R at FULCL00285-87 and FULCL00296). First, it told himthat an
“enpl oyee will cease to be insured on . . . the date enpl oynent
termnates,” as mandated by the Policy. 1d. a T 65 (quoting R
at FULCLO00286) (internal quotation marks omtted). First Unum
acknow edged that Doe was “di agnosed with schizophrenia,” id. 1
66 (quoting R at FULCL00286) (internal quotation marks omtted),
but st at ed:

[We do not have any objective nedical evidence to

suggest that this nedical condition restricts or limts

you fromperformng the material duties of your

occupation fromyour |ast day worked, April 26, 1999,

to the date of your June 22, 1999 office visit with Dr.

Singh. In addition, since your enploynent term nated

on April 26, 1999, which is prior to your treatnent,

you were no longer in an eligible insurance class, as

defined by your Policy. Therefore, it is our

conclusion [that] benefits are not payabl e under your

Pol i cy.

Id. ¥ 67 (quoting R at FULCL00286) (alteration in original)
(internal quotation marks om tted).

Doe appeal ed First Ununis denial of benefits and his father,
Bernard Doe, also submtted a letter, id. § 74 (citing R at
FULCLO0314-16), arguing that “neither did [Doe's] disability
begin on June 22, 1999, nor his enploynent end on April 26,
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1999.” 1d. 1 75 (quoting R at FULCLO0316) (internal quotation
mar ks omtted). First Unum conducted another review of al
pertinent information, including Doe’s billing records, and
concl uded that Doe was “not in active enploynment as of April 27,
1999.” 1d. T 91 (quoting R at FULCLO0387) (internal quotation
marks omtted). First Unumtherefore affirmed its denial of
benefits. 1d. ¥ 93 (citing R at FULCL00386).

Doe went on to make three additional appeals, all of which
were denied. Doe’'s second appeal was by letter dated April 5,
2000. 1d. at 94 (citing R at FULCLO0393). On the sane date,
Bernard Doe submtted a letter to First Unum id. at 95 (citing
R at FULCLO0397-98), urging that Doe worked nore tinme than the
Hawki ns time records suggested “because ‘[Doe] billed for a tiny
fraction of the time worked. To do otherw se would have been not
only unethical, but for some matters pointless,” due to alleged
billing caps.” [1d. ¥ 96 (quoting R at FULCL0O0397). First Unum
noted that “[Doe] did not provide any additional nedical records
or evidence that he satisfied the definition of disability
contained in the Policy as of April 1999.” 1d. 1 97. By letter
dated June 14, 2001, First Unumagain affirnmed its denial of
benefits. [d. 7 98 (citing R at FULCLO0477). In that letter,
First Unum st at ed:

[ S ubsequent to April 26, 1999, you were not in active

enpl oynent as required by the Policy. Further, the

nmedi cal documentation in the file does not show that

you were under the regular attendance of a physician as

of April 26, 1999 and the nedi cal evidence does not
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support restrictions or limtations at that tinmne.

Thus, you do not neet the definition of disability as

defined by the Policy provisions and you are not

entitled to disability benefits.
Id. T 101 (quoting R at FULCL0O0475) (internal quotation marks
omtted). Doe’'s third appeal, by nenorandum dated June 18, 2001,
was denied by letter dated July 13, 2001. 1d. 1Y 102, 105
(citing R at FULCLO0481-87 and FULCLO0534). Doe nmade a fourth
appeal , by nmenorandum dated July 19, 2001, but in a letter dated
the next day, First Unumrefused to conduct a fourth appellate
review. 1d. 1Y 105, 108 (citing R at FULCLO0540 and
FULCL00548) .
1. DI SCUSSI ON

A St andard of Revi ew

Courts review a denial of benefits under an ERI SA-gover ned
benefits plan de novo, unless the plan “gives the adm nistrator
or fiduciary discretionary authority to determne eligibility for
benefits or to construe the terns of the plan,” in which case the

guestion is whether the denial was arbitrary and capricious. See

Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 114-15

(1989); Recupero v. New England Tel. & Tel. Co., 118 F.3d 820,

826-27 (1st Cir. 1997). The Court agrees with the parties that
the Policy gives First Unum no such discretionary authority, so a
de novo standard appli es.

Recupero further clarifies the term nology. Under Recupero,

even in cases where the arbitrary and capricious standard of
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judicial review applies, review of decisions by plan
adm nistrators or fiduciaries “is also to be ‘de novo review to
assure conpliance of the out-of-court decisionmakers with
standards of conduct anal ogous to those applied to trustees under
judicially devel oped law.” 118 F.3d at 827. Thus, Recupero
recogni zes that there are two elenments of judicial reviewin this
context: the depth of the inquiry into the factual and |egal
bases for the decision under review, and the standard that
decision nust nmeet. In all ERI SA cases, the inquiry should be
searching, that is “de novo,” but in cases where an ERI SA-
governed plan gives the admnistrator or fiduciary discretion,
the question is whether the decision under review was reasonabl e,
whereas in cases where no such discretion is vested, the question
i s whet her the decision was correct.

The Court dwells on Recupero in part because it is easy to
t ake statenents made in that case out of context. For exanple,
when the Recupero court stated that the phrase “‘de novo review,’
as used in the context of judicial review of out-of-court
deci sions of ERI SA-regul ated plan adm nistrators or fiduciaries
does not nean that a district court has ‘plenary’ jurisdiction to
decide on the nmerits, anew, a benefits claim” it was apparently
referring to cases where an adm nistrator or fiduciary has
di scretion. 1d. at 827. “Plenary” jurisdiction refers to a
court’s power to “disregard conpletely” the findings of an
adm ni strator or fiduciary and to “deci de anew all questions of
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fact bearing on the nerits of the benefits claim” |[d. at 828.

It appears that the Recupero court was sinply clarifying that,
even though courts exam ne the factual and | egal bases of an

adm nistrator’s or fiduciary's determ nation de novo, they are
not enpowered to overturn an incorrect but reasonable decision in
cases where the plan vests the admnistrator or fiduciary with

di scretion. See id. at 827-28.

B. Summary Judgnent and Treatnment as a Case Stated

Cases chal | engi ng deni al of benefits under an ERI SA-governed
plan frequently reach a stage where the parties file cross
notions for summary judgnment. In many instances, however,
resolution of the case rests primarily or exclusively on
eval uation of the admnistrator’s or fiduciary's decision in
light of the record it had before it, a record that is typically
al ready before the court at the sunmary judgnent stage. Should
such cases proceed past the summary judgnent stage, the “trial”
may wel |l consist of nothing nore than presentation of the
adm nistrative record to the same judge who considered it at the
summary judgnent stage, because neither party is likely to have a

right to ajury trial. See Liston v. Unum Corp. Oficer

Severance Plan, 330 F.3d 19, 24 & n.4 (1st Gr. 2003). Al though

the First Crcuit has largely reserved questions regarding the
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availability of jury trials in ERI SA cases, it has specifically
held that jury trials are unavailable in cases where decision is
based entirely on an agreed admi nistrative record and an
arbitrary and capricious standard applies. Recupero, 118 F. 3d at
831- 32.

ERI SA cases based solely or even primarily on the
adm nistrative record are thus uniquely fit for pre-tria
resolution. In fact, when an arbitrary and caprici ous standard
of review applies and review is based solely on an agreed
adm ni strative record, sunmary judgnment “is nmerely a mechani sm
for tendering the issues and no special inferences are to be
drawn in favor of a plaintiff resisting in sunmary judgnent.”
Liston, 330 F.3d at 24. |In cases where a de novo standard of
revi ew applies, however, the ordinary sunmary judgnent standard

applies. See Hughes v. Boston Mut. Life Ins. Co., 26 F.3d 264,

268 (1st Cir. 1994); see also Golden Rule Ins. Co. v. Atallah, 45

F.3d 512, 517 n.6 (1st G r. 1995) (noting that Hughes applied the
summary judgnent standard in such a case). Under that standard,
the Court would have to view the evidence in the |ight nost
favorabl e to the non-noving party and draw all reasonable

inferences inits favor. East ran Kodak Co. v. | nmge Techni cal

Servs., Inc., 504 U S. 451, 490 (1992).

Oten a court will encounter a situation where it could
resolve the case if acting as a “neutral factfinder,” but cannot
resolve the case if it evaluates each of the cross notions for
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summary judgnent under the ordinary standard. There is thus a
tenptation to “cheat” a little -- to apply the sumary judgnent
standard nore | oosely than is appropriate in order to resolve

t hese cases. Professor Arthur R MIler has nade a persuasive
argunent that federal courts in general have gotten too
aggressive in using summary judgnent and dism ssal to di spose of
cases, at the expense of litigants’ right to their day in court

and to a jury trial. See Arthur R MIller, The Pretrial Rush to

Judgnent: Are the “Litigation Explosion,” “Liability Crisis,” and

Efficiency diches Eroding Qur Day in Court and Jury Trial

Comm tnents?, 78 N. Y. U L. Rev. 982 (2003). This Court shares
Professor MIller’s concerns.

Rat her than risk creating bad summary judgnent precedent
that mght bleed into other areas of the |aw, courts should urge
the parties in ERI SA benefits cases to agree to treat their case

as a case stated. See Boston Five Cents, 768 F.2d at 11-12.

This permts a court to decide a case based on a stipul ated
record, w thout applying the summary judgnent standard. The
court sinply draws such inferences as are reasonable fromthe
facts. Even in this case, where the parties did not agree about
the scope of the record, they were able to agree that the summary
j udgnment standard woul d not apply.

C. The Public Responsibility of ERISA Plan Adm nistrators
and Fi duciaries, and the Role of the Courts
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Before delving into the nerits, some general conments about
ERI SA cases are in order. The decisions whether and how to
ensure that disability does not |lead to poverty are obviously of
great societal inportance. |In this country, although we provide
l[imted disability insurance through Social Security, we rely
primarily on private insurance, typically in the form of
di sability benefits plans adm nistered by insurance conpanies
under contract with enployers. A nunber of current trends
suggest that if anything, the role of Social Security may
dimnish in the comng years, perhaps ultimately ceding the field
entirely to private insurance.

The benefits of relying on private insurers to carry out
this essential public function may be consi derabl e, and Congress
has obvi ously decided that they outweigh the costs. The profit
notive may well drive private insurers to tailor plans to
beneficiaries’ needs, evaluate risk, and cut waste and
inefficiency nore effectively than a governnent bureaucracy
woul d.  The governnment can in many cases acconplish public
pur poses effectively through reliance on choice and conpetition.

There are al so obvi ous drawbacks to relying on private
insurers, however. Although the profit notive drives conpanies
toward efficiency, it creates a substantial risk that they wll
cut costs by denying valid clainms. The market is somewhat i napt
to punish insurers for engaging in such practices, particularly
if the denials are not too flagrant, because the conplexity of
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the insurance market and the inperfect information available to
consunmers nmake it difficult to determ ne whether an insurer is
keeping its costs down through legitimate or illegitinmate neans.
An i ndividual claimnt who encounters an insurance conpany that

i s disposed to deny valid clains nust struggle to vindicate his
rights at a tine when he is at his nost vulnerable. Oten a
new y disabl ed person wll sinultaneously confront increased
nmedi cal bills and either term nation of enploynent or di m nished
pay.

The judiciary provides a check on these potential abuses;
under ERI SA, aggrieved claimants can seek redress in the courts
of justice. Congress and the courts have nmade two deci sions,
however, that limt this checking effect. The first is to place
[imtations on judicial review of plan adm nistrators’ and
fiduciaries’ decisions simlar to the ones placed on judicial
revi ew of governnental agency action, even though, unlike
officials in governmental agencies, admnistrators and
fiduciaries are not answerable to the public or to el ected
officials. Second, and perhaps nore troubling, the courts have
interpreted ERISA to restrict or elimnate the role of juries in

deci di ng di sputes between claimants and insurers. See Liston,

330 F.3d at 24 & n.4; Andrews-Clarke v. Travelers Ins. Co., 984

F. Supp. 49, 63 & n.74 (D. Mass. 1997). In the process, they
have renoved one of the nobst inportant guarantees of fairness in
the judicial process.
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It is the jury to which the founders of this nation turned
to fill the role of inpartial fact finder. |Its primacy is
guaranteed by the Constitution,® and the American jury systemis
our nost vital day-to-day expression of direct denocracy.

There is no other routine aspect of our civic existence today
where citizens thensel ves are the governnment. Moreover, beyond
involving citizens directly in one of the nost fundanental
processes of governnent, the jury system“injects community

val ues into judicial decisions” and “all ows equitable resolution
of hard cases without setting a | egal precedent.”! Moreover,
jurors’ “very inexperience is an asset because it secures a fresh
perception of each trial, avoiding the stereotypes said to infect
the judicial eye.”' In Massachusetts, Me. Justice Abrans has
summed up the jury’s enornous contribution as foll ows:

[T]he jury system provides the nobst inportant nmeans by

whi ch | aynmen can participate in and understand the

| egal system “It makes themfeel that they owe duties

to society, and that they have a share in its
government. . . . The jury systemhas for sone

®US Const. art. IIl, 8 2, cl. 3; id. anends. VI, VII.

10 See Powers v. Chio, 499 U S. 400, 406-07 (1991) (quoting
passages from 1l Alexis de Tocqueville, Denpcracy in Anerica 334-
37 (Schocken 1st ed. 1961)).

11 Note, The Right to a Jury Trial in Conplex Gvil
Litigation, 92 Harv. L. Rev. 898, 898 (1979).

12 Parkl ane Hosiery Co., Inc. v. Shore, 439 U S 322, 355
(1979) (Rehnquist, J., dissenting) (quoting H Kalven & H
Zei sel, The Anerican Jury (1966)) (internal quotation marks
omtted).
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hundreds of years been constantly bringing the rules of
|law to the touchstone of contenporary common sense.”?!3

Wthout juries, the pursuit of justice beconmes increasingly
archaic, with elite professionals talking to others, equally
elite, in jargon the el oquence of which is in direct proportion
toits unreality. Juries are the great |leveling and
denocratizing element in the law. They give it its authority and
general i zed acceptance in ways that inposing buildings and
sonor ous openi ngs cannot hope to match. Every step away from
juries is a step which ultimtely weakens the judiciary as the
third branch of government.?*

Juries take their charge seriously, and strive to apply the
| aw honestly and fairly to the facts of the case before them
i nfusi ng practical know edge of ordinary life and the
expectations of ordinary people into the adm nistration of
justice. In the federal courts, of course, all judges are
| awyers. A judge can thus draw only on that rather nore narrow

and unrepresentative |ife experience in determining what is

13 Commpnweal th v. Canon, 373 Mass. 494, 516 (1977) (Abrans,
J., dissenting) (alteration and enphasis in original) (quoting 1
W Hol dsworth, A History of English Law 348-49 (3d ed. 1922))
(internal quotation marks omtted), cert. denied, 435 U S. 933
(1978) .

4 Hennessey, Clay & Marvell, Conplex and Protracted Cases
in State Courts (National Center for State Courts, 1981).
| ndeed, it may be argued that the noral force of judicial
decisions — and the inherent strength of the third branch of
governnent itself -— depends in no small neasure on the shared
perception that denocratically selected juries have the final say
over actual fact finding.
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“fair” or “reasonable,” whereas juries can draw on the varied
experiences of several people fromdifferent walks of life. This
mul ti tude of perspectives is nuch nore apt to produce a just
result in nost cases. Therefore, to the extent that a judge

deci des an ERI SA case differently than would a jury fromthe
community, he nmay well be producing a factually erroneous result,
likely to the detrinment both of individual claimnts particularly
and of the integrity of the private disability insurance system
general ly.

The Court’s observations about disability benefits plans and
the | egal reginme governing themlead to two conclusions. First,
adm nistrators and fiduciaries have inportant public
responsibilities. While they have a duty to sharehol ders to seek
profit, they nmust do so with an awareness of the essenti al
function that they performin society, and of the conparatively
limted oversight they receive frompublic institutions. They
nmust avoid the tenptation to inprove their bottomline by denying
valid clainms. Second, the courts nust decide these cases with an
awar eness of the social policies at stake, the failures in the
particul ar market in question, and the possibility that judges,
who | ack the ordinary |life experience of juries, may
systematically err in their evaluations of what is reasonable and
fair. Wth this background understanding in mnd, the Court

turns to the nerits.
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D. Doe’ s Rel ease of C ains agai nst Hawki ns Does Not Apply
to Cl ains against First Unum

First Unum belatedly filed a Supplenental Mtion for Summary
Judgment [Doc. No. 30], which it provided to the Court and to
Radf ord at the Novenber 3, 2003 summary judgnent hearing. First
Unum expl ai ned that Doe had entered into an Agreenent and Ceneral
Rel ease with Hawkins, in which he released Hawkins and its agents
fromfuture clains, and then argued that First Unum as an agent
of Hawkins, was released as well. See Def.’s Supp. M. & Mem
at 1.

Because First Unumfailed to raise this defense inits
Answer, see Answer [Doc. No. 3], it could not raise it at the
sunmary judgnment stage. Release is an affirmative defense,
enuner at ed under Federal Rule of Cvil Procedure 8(c), and in
general, failure to raise an affirmative defense in the original
pl eadi ngs constitutes a waiver of the defense. See Fed. R G v.

P. 8(c); Knapp Shoes, Inc. v. Sylvania Shoe Mg. Corp., 15 F. 3d

1222, 1226 (1st Gr. 1994); Federal Deposit Ins. Corp. v.

Ram rez-Ri vera, 869 F.2d 624, 626 (1st Gr. 1989). None of the

exceptions to this general rule applied here. For exanple,
al though the First Grcuit excuses nonconpliance with Rule 8(c)
where a defense “has been fully tried under the express or
i nplied consent of the parties, as if it had been raised in the

original responsive pleading,” Ramrez-Rivera, 869 F.2d at 626-

27, here Radford had insufficient opportunity to “try” the issue
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at the Novenber 3, 2003 summary judgnent hearing, and explicitly
objected to First Ununis belated raising of the defense. See
Pl.’s Qop’n to Def.’s Supp. Mot. [Doc. No. 31] at 2. Simlarly,
“when there is no prejudice and when fairness dictates, the
strictures of [Rule 8(c)] may be rel axed,” Jakobsen v.

Massachusetts Port Auth., 520 F.2d 810, 813 (1st Cir. 1975), 7%

but here Radford did not receive adequate notice, and was al so
prejudi ced insofar as it had insufficient opportunity to do any
necessary factual investigation or to address the defense in oral
ar gunent .

In any case, First Unum s argunent was utterly w thout
merit. It is hornbook |aw that “the distinction between the
servant or agent relationship and that of independent contractor
turn[s] on the absence of authority in the principal to control
t he physical conduct of the contractor in performance of the

contract.” Logue v. United States, 412 U. S. 521, 527 (1973); see

al so Restatenent (Second) of Agency 8 1 & cnt. b (1958). Hawkins
had no power to control First Unumis actions in admnistering the
Plan, so First Unum was not Hawki ns’'s agent.

Li ke any litigant, First Unumis of course free to defend
its conduct with good faith argunments when its actions are

chal l enged in court. This right does not, however, extend to the

> Some courts relax the strictures of Rule 8(c) under these
ci rcunstances, but the First Crcuit has yet to decide whether to
adopt this approach. Knapp Shoes, 15 F.3d at 1226.
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advancenent of frivolous argunents that can only result in added
expense and del ay, and such conduct is particularly inconsistent
with an ERI SA plan admnistrator’s or fiduciary's public
responsi bilities.

E. Doe’ s Coverage under the Policy?®

1. Application of the Contra Proferentum Rule

At the outset, the Court notes that the contra proferentum

rul e requires that anbiguous ternms in the Policy be construed
agai nst First Unum Al though First Unum clained at oral argunent
that the rule does not apply to ERI SA-governed plans, the First
Circuit has explicitly held otherwi se, at |east in cases where

t he plan does not vest the adm nistrator or fiduciary with

di scretionary authority. See Hughes, 26 F.3d at 268.' The

16 Doe has not argued that First Unum wai ved any defenses to
coverage based on failure to consider an elenent of his claim so
the Court need not address the availability of any waiver
argunent. See Lauder v. First UnumLife Ins. Co., 284 F.3d 375,
381-82 (2d Cir. 2002) (holding that waiver can sonetinmes apply in
ERI SA cases); Pitts v. Anerican Sec. Life Ins. Co., 931 F.2d 351,
357 (5th Cr. 1991) (simlar); Russo v. Abington Mem| Hosp., No.
Cv. A 94-195, 2002 W 1906963, at *12 (E.D. Pa. Aug. 1, 2002)
(simlar). But see White v. Provident Life & Accident Ins. Co.,
114 F. 3d 26, 29 (4th Cr. 1997).

“ Dictain alater First Crcuit decision could be read to
suggest that Hughes only applied the contra proferentumrul e
because the summary judgnment standard required the Hughes court
to view the facts favorably to the plaintiff. See Golden Rule,
45 F.3d at 517 n.6. That would at best be a strained readi ng of
Hughes, however, and the Golden Rule court’s |anguage is better
understood as nerely noting that Hughes was in a sunmary judgnent
posture. Hughes nowhere suggests that contra proferentumonly
applies in the summary judgnent context; rather, it describes the
rule as one that applies generally. See Hughes, 26 F.3d at 268.
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Court merely notes the contra proferentumrule’s applicability

for the sake of conpl eteness, however, because nothing in the
Court’s analysis or holdings would change if the rule did not
apply.
2. Doe’s Eligibility for Benefits under the Policy

Under the Policy, “disability” and “disabl ed” were defined
to mean that “the insured cannot performeach of the materi al
duties of his regular occupation.” R at FULCLO0677. Under a
separate provision governing paynent of benefits: “Wen [First
Unun] receives proof that an insured is disabled due to sickness
or injury and requires the regul ar attendance of a physician,
[First Ununf will pay the insured a nonthly benefit after the end
of the elimnation period.” 1d. at FULCLO0675. Coverage

termnated, inter alia, when active enploynent ended or when the

i nsured ceased to be a nenber of an insured class, except that if
an enpl oyee becane di sabl ed before one of those things happened,
coverage extended through the elimnation period and for as |ong

as benefits were paid under the Policy. [d. at FULCLO0669.

Even if Golden Rule is read to express a desire on the First

Circuit’s part to overrule Hughes, “*the law of the circuit
doctrine’ . . . holds a prior panel decision inviolate absent

ei ther the occurrence of a controlling intervening event (e.g., a
Suprene Court opinion on the point; a ruling of the circuit,
sitting en banc; or a statutory overruling) or, in extrenely rare
ci rcunst ances, where non-controlling but persuasive case | aw
suggests such a course.” United States v. Chhien, 266 F.3d 1, 11
(1st Gr. 2001) (noting that newWy constituted panels in the
First Crcuit nust adhere to decisions of prior panels).
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Fromthe date of First Unumis initial denial of benefits,
t he conpany consistently maintained that these provisions, read
together, neant that Doe’s failure to submt proof that he had
seen a physician before his active enploynent ended neant that he
was ineligible for benefits. See, e.qg., Def.’s 56.1 Stnt.  67.
I n other words, First Unum maintained that an insured was not
“di sabl ed” under the Policy until he submtted proof of regul ar
attendance of a physician, so failure to submt such proof before
being fired nmeant that coverage term nated before the insured
becanme disabled. This was also the primary position it
mai ntained in filings with the Court. See Def.’s Opp’'n at 5-9;
Def.’s Mot. for Sutim J. & Mem [Doc. No. 13] at 14-15. At the
Novenber 3, 2003 summary judgnent hearing, the Court pressed
First Unumon this point, noting that under the conpany’s
interpretation, it could easily happen that an enpl oyee could be
fired for disability before ever having a chance to see a doctor.
11/03/03 Hr'g Tr. First Unumrevised its position then,
suggesting that the conmpany would be required to pay benefits if
proof of attendance by a physician were provided within a
“reasonabl e” period of tine after termnation. [d. First Unum
had al so offered this as an alternative reading in its papers,
suggesting that even if its interpretation of the Policy were
incorrect, it had been justified in treating as probative the

fact that Doe “sought absolutely no medical attention for his
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condition until nonths after he actually stopped working.”
Def.’s Opp’'n at 7.

The record made plain that the interpretation First Unum
proffered at the hearing and as an alternative argunent in its
filings was not the one it applied to Doe’s claim First Ununmis
original denial of benefits stated that Doe was “not under care
of a physician” between April 21, 1999 and June 22, 1999 (the
date when he visited Dr. Singh), and thus that “[i]npairnments
[ were] not supported” for that tinme period. 1d. T 50 (quoting R
at FULCL00229) (alteration in original). Thus, in First Unums
vi ew, Doe could not prove disability before the date of his first
visit to a physician. |If First Unum had nerely been treating
attendance of a physician as probative of disability, rather than
as a prerequisite for finding disability, then it at |east would
have considered the possibility that Doe was “di sabl ed” as of the
date he made his appointnment with Dr. Singh, or as of sone
earlier date. First Unumdid not consider that possibility, nor
did it even consider Dr. Singh s evaluation of when Doe’s
schi zophreni a began to becone nore acute; all that mattered was
t he date on which she nade her diagnosis.

First Unumis interpretation defied the Policy' s plain
| anguage. Regul ar attendance of a physician was in no way built
into the definition of “disability” or “disabled.” Even the
provision relating to proof that regular attendance of a
physi ci an was required distingui shed between that requirenment and
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proof of disability; it stated that First Unum woul d provide
benefits when it “receives proof that an insured is disabled .
and requires the regul ar attendance of a physician.” R at
FULCLO0675 (enphasis added). It is worth noting that the
provision did not even require proof that a physician visit had
occurred, but sinply a denonstration that the condition was
severe enough to “require” such visits. Cbviously, a doctor’s
di agnosi s of schi zophrenia woul d be highly probative that
di sability began at | east on the date of diagnosis, but there was
nothing in the Policy to suggest that it was inpossible to prove
disability before the date of diagnosis, or that unless a visit
to a physician occurred before active enploynent term nated, an
enpl oyee was ineligible for benefits.

The Policy also stated that “[t]he benefit will pe paid for
the period of disability if the insured gives to the Conpany
proof of continued: 1. disability; and 2. regular attendance of a
physician.” R at FULCLO0675. The obvious neaning of this
provi sion was that once a claimnt had established disability and
eligibility for receipt of benefits, to continue to receive
benefits she had to continue to see a doctor and to submt proof
of her visits to the Conpany, in order to show that she renai ned
eligible. First Unumcould not rely on this provision to argue
that failure to visit a doctor before active enploynent ended

rendered an enpl oyee ineligible for benefits.
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First Unum s approach was not even coherent. The conpany
al ternated between separating and conflating the provisions
governing eligibility for benefits and the adm nistrative
requi renents for receipt of benefits. First Unumdid not
interpret the provision mandating proof of a disability requiring
regul ar attendance of a physician to nmean that if proof were
submtted after enploynent ceased, there would be no coverage.

As long as the proof submtted showed that disability began while
t he clai mant was enpl oyed, the claimnt could receive benefits.
In this regard, First Unumwas treating the eligibility and
recei pt provisions as separate. Then, however, First Unum
inmported the idea of regular attendance of a physician into the
definition of “disabled,” thus conflating the two provisions.

Mor eover, as the Court suggested at oral argunent, First
Unumis interpretation would | ead to obviously absurd results.
Coverage under the Policy term nated when active enpl oynent
ceased. It is not uncommon for a disability to lead to the
cessation of active enploynent, and unfortunately, it is far from
unheard of for a conpany, in good faith or otherwise, to fire an
enpl oyee when he becones disabled. The availability of benefits
under the Policy cannot turn on the accident of whether the
i nsured was fortunate enough to get to see a doctor before
enpl oynent termnated. |In nmany cases, even if an insured sought
a doctor’s appointnment i medi ately upon becom ng di sabl ed, there
IS no guarantee that the doctor could schedule himpromptly.
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Mor eover, given that enploynent termnation is nore likely to
occur swiftly after the onset of a major disability than after
the onset of a mnor one, First Unumis interpretati on woul d nmake
the nost severely disabled the least |likely to receive coverage.
These are precisely the people whomthe Policy was nost designed
to protect, and often their inpairnments are the easiest to
verify.

The nore reasonable interpretation closely resenbl ed the one
t hat Radford proposed. See Pl.’s Mem Qpp’'n at 7-8. To qualify
for coverage, an insured had to have becone “di sabled” in some
objectively verifiable way before the date that coverage
termnated. A clainmant had to submt proof of that disability
and that regul ar attendance of a physician was required in order
to begin receiving benefits, and periodically had to submt proof
of continuing attendance by a physician to continue receiving
benefits. Proof of actual attendance by a physician was a
prerequisite for continuing receipt of benefits once a clai mant
qualified, not for establishing the date when disability began.®

After interpreting the Policy's terns, the Court then had to
det ermi ne when Doe becane “disabled,” as the Policy defines that
term It was clear fromthe record that Doe becane disabl ed

before his active enploynent ceased, and that he was therefore

8 Again, this interpretation was based on the Policy’s
pl ain | anguage. Even if there had been any anbiguity in the
Policy' s neaning, the contra proferentumrul e would have required
adoption of the Court’s interpretation.
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entitled to receive benefits under the Policy (assum ng he
conmplied with relevant requirenents).

More specifically, the record showed that Hawkins fired Doe
because his schizophrenia had rendered himunable to “perform
each of the material duties of his regular occupation,” so Doe
was necessarily “disabl ed” before Hawkins made its decision to
termnate him and that decision was nmade no | ater than April 26,
1999. Doe consistently maintained that April 20, 1999 was the
day on which his schizophrenia becane sufficiently acute that he
could not performhis job, and this was consistent with the
termnation that followed only days later. As has al ready been
stated, the Court found that Doe was actively enpl oyed until My
21, 1999, and that Hawkins's April 26, 1999 decision to term nate
Doe’ s enpl oynent was based on increasing manifestations of Doe’s
schi zophrenia. First Unumitself conceded that Doe's active
enpl oynent did not end before April 26, 1999. See, e.q., Def.’s
Mot. for Summ J. & Mem at 12-13.

There could be little doubt that as of April 20, 1999, Doe
was unable to performthe “material duties of his regular
occupation.” O the “material duties” of a |lawer’s “regul ar
occupation,” this Court could not inmagine a single one that does
not require sone conbination of ability to handle the required
wor kl oad, attention, concentration, and social interaction.
Research, writing, and the other analytical tasks that any |awer
performs involve the first three, and consultation with clients
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and col | eagues involves the last three. Public finance | awers
are no different fromother nmenbers of the bar in these respects.
First Unum conceded that “[Doe] was term nated due to inability
to handl e t he workl oad, poor attention, poor concentration and
di m ni shed social interactions,” Pl.’s 56.1 Stnt. 120 (quoting
R at FULCL00231) (internal quotation marks omtted); Def.’s
Resp. 1 120, and the record denonstrates that these failures
resulted fromDoe' s increasingly acute schizophrenia. Thus,
Hawki ns deci ded that Doe no | onger possessed the qualities that
were necessary for himto performthe material aspects of his
j ob.

First Uumtried to trap Doe in a Catch-22, arguing that
because Doe mmintained that he continued to work full tine
t hrough at |east May 21, 1999, he could not have been *di sabl ed”
during that period. Def.’s Opp’'n at 3-4. This was pure
sophistry. O course, if First Unum had accepted the prem se
that Doe worked full tinme until My 21, 1999, it would have had
to accept that he remained eligible under the Policy until that
date, and it would then have had to argue that Doe’s
schi zophreni a suddenly appeared between that date and June 22,
1999, when Doe visited Dr. Singh. Mre to the point, First Unum
conflated the definitions of “disability” and “active
enploynment.” “Active enploynent” nerely required that the
enpl oyee work full-tinme at regular pay, or at least thirty hours
per week at Hawkins’'s office or any place Hawkins required an

43



enpl oyee to travel. The definition in no way required that work
done during this tinme be satisfactory, or that the enployee be
productive. “Disability,” on the other hand, related to the
quality of an enployee’s work. Presumably, a “material duty”
included a requirenent that the relevant tasks be perforned
satisfactorily. Thus, if Doe spent a full forty-hour week
produci ng a research nenorandum that the average associate woul d
be expected to finish in ten hours, he would be “actively
enpl oyed,” even though he could not performthat material duty.
If the speed and quality of Doe’s work in all material areas were
| ow enough, he woul d be “disabled,” even if he were “actively
enpl oyed.”

Under First Ununmis argunent, a schizophrenic enpl oyee coul d
not becone “di sabled” until the nonent he stopped working. O
course, if he had not yet seen a doctor regarding his condition,
First Unum believed that he woul d becone forever ineligible for
benefits the nonment he stopped working. This could not possibly
be the correct interpretation of the Policy.

Thus, the evidence in the record showed that Doe becamne
“di sabl ed” under the terns of the Policy as of April 20, 1999
(certainly no later than April 26, 1999), and that he ceased
active enploynent on May 21, 1999 (certainly no earlier than
April 26, 1999). The nexus between the end of Doe’s enpl oynent
and the onset of “disability,” as defined under the Policy, was
such that no reasonable interpretation of the record could place

44



Doe’s date of disability after the date his active enpl oynment
ended.

First Unumis conduct in denying Doe’'s claimwas entirely
inconsistent with the conpany’s public responsibilities and with
its obligations under the Policy. This is not the first tinme
that First Unum has sought to avoid its contractua
responsibilities, and an exam nation of cases involving First
Unum and Unum Li fe I nsurance Conpany of Anmerica, which |like First
Unumis an insuring subsidiary of Unum Provi dent Corporation,?®®
reveal s a disturbing pattern of erroneous and arbitrary benefits
denials, bad faith contract msinterpretations, and other

unscrupul ous tactics.? These cases suggest that segnents

19 UnunProvi dent Conpani es, at http://ww. unum conf about us/
our conpani es/ upbr andedconpani es. aspx (last visited June 10,
2004). O her subsidiaries include Provident Life and Acci dent
| nsurance Conpany, The Paul Revere Life |Insurance Conpany, and
Provident Life and Casualty Insurance Conpany. 1d.

20 Courts have often comented unfavorably on these
conpani es’ conduct. See, e.q., Hedley-Wiyte v. Unum Life Ins.
Co. of America, No. Cv. A 94-11731-GAO 1996 W 208492, at *3
(D. Mass. Mar. 6, 1996) (O Toole, J.) (noting that attorney’s
fees were particularly appropriate because Unum Life’s
construction of its policy was so clearly at odds with its plain
| anguage); Keller v. UnumlLife Ins. Co. of Anerica, No. 90 G v.
5718 (VLB), 1992 W 346343, at *2 (S.D.N. Y. Sept. 30, 1992)
(describing Unumi s behavior as “cul pably abusive”).

Nuner ous courts have reversed these conpani es’ denials of
benefits under a de novo standard, many tines criticizing their
practices. See Lauder v. First UnumlLlife Ins. Co., Nos. 02-9152,
02-9232, 76 Fed. Appx. 348, 350, 2003 W 21910757, at *2 (2d Gr
Aug. 8, 2003) (unpublished opinion) (“There was anple
denonstration of bad faith on First Unumis part, including . :
the frivolous nature of virtually every position it has advocated
inthe litigation.”); Curtin v. UnumLife Ins. Co. of Anerica,
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298 F. Supp. 2d 149, 159 (D. Me. 2004) (“[T]his Court finds that
Def endants exhibited a low | evel of care to avoid inproper denial
of clains at great human expense.”); Locher v. UnumLife Ins. Co.

of America, No. 96 Civ. 3828(LTS)(HPB), 2002 W. 362769, at *9-10
(S.D.N.Y. Mar. 7, 2002) (overturning Unum s denial of benefits,
despite Unumis argunent that the claimant was not disabl ed
because she worked a full day the day she left her job); Barone
V. UnumlLife Ins. Co. of Anerica, 186 F. Supp. 2d 777, 787 (E. D
M ch. 2002); WIlkes v. UnumlLife Ins. Co. of Anerica, No. 01-C
182-C, 2002 W 926279, at *10 (WD. Ws. Jan. 29, 2002) (finding
“that the defendant’s position was not substantially justified or
taken in good faith”); Hall v. UnumlLife Ins. Co. of Anerica, No.
97-CVv- 1828, 1999 W 33485551, at *8 (D. Colo. Nov. 1, 1999)
vacated in part on other grounds, 300 F.3d 1197 (10th G r. 2002);
Leva v. First Unumlins. Co., No. 96 CIV 8590(DC), 1999 W. 294802,
at *1-2 (S.D.N.Y. May 11, 1999) (noting that “Unumis ‘cul pable’
in the sense that it did not consider [the plaintiff’s]
application with the care that she deserved,” and that the only
nmedi cal review of the claimwas done by a regi stered nurse, who
happened to be the clainms exam ner’s nother); Jones v. UnumLife
Ins. Co. of Anmerica, No. 99-7173, 1998 W. 778366, at *6 (S.D.N. Y.
Nov. 6, 1998), vacated in part on other grounds, 223 F.3d 130 (2d
Cr. 2000); Ragsdale v. UnumlLife Ins. Co. of Anerica, 999 F
Supp. 1016, 1026 (N.D. GChio 1998); Dishman v. Unum Life Ins. Co.
of America, No. 96-0015-JSL, 1997 W 906146, at *11-13 (C.D. Cal.
May 9, 1997) (noting that the court would have reached the sane
deci sion under an arbitrary and capricious standard, and

descri bing Unum Life’s “unscrupul ous conduct” in engaging in “bad
faith denial of large clains as a strategy for settling themfor
substantially | ess than the ambunt owed”); Hamer v. UnumlLife
Ins. Co. of Anmerica, No. C 96-1973 TEH, 1997 W 257515, at *6
(N.D. Cal. May 6, 1997); Mays v. UnumlLife Ins. Co. of Anerica,
No. 95 C 1168, 1995 W 631807, at *9 (N.D. Ill. Cct. 24, 1995).

Simlar coment on the conpanies’ practices can be found in
deci sions reversing denials of benefits under an arbitrary and
capricious or abuse of discretion standard. See Mdirgan v. Unum
Life Ins. Co. of America, 346 F.3d 1173, 1178 (8th G r. 2003);
Lain v. UwumlLife Ins. Co. of Anerica, 279 F.3d 337, 346-47 (5th
Cr. 2002) (basing the decision in part on Ununis
msinterpretation of its own policy); Shutts v. First UnumlLife
Ins. Co., No. 1:01-cv-1993, 2004 W. 615134, at *7-8 (N.D.N. Y.
Mar. 24, 2004); Crespo v. UnumLife Ins. Co. of America, 294 F.
Supp. 2d 980, 994, 996-97 (N.D. Ill. 2003) (reversing in part
because Unum based its denial on failure to prove “disability”
before or near the | ast day of work); Mennenoh v. UnumLife Ins.
Co. of America, 302 F. Supp. 2d 982, 989-90 (WD. Ws. 2003);
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that have run in recent years on “60 Mnutes” and “Dateline,”
al l eging that Unum Provident “regularly declines disability
clainms as a way of boosting profits,” may have been accurate.

See Edward D. Murphy, Unum Corp. Retirees Feeling a “Sense of

Loss,” Portland Press Herald, Apr. 29, 2003, at 1C. This Court
cannot tell whether First Unum and ot her Unum Provi dent conpanies
are considered pariahs in the industry, or whether their ability

to retain custoners is a result of |ow prices, market

Cheng v. UnumlLife Ins. Co. of America, 291 F. Supp. 2d 717, 721
(N.D. Il'l. 2003); Pelchat v. UnumLife Ins. Co. of Anerica, No.
3: 02CVv7282, 2003 W 21479170, at *3 (N.D. Onhio June 25, 2003)
(“UNUM s decision was therefore not based on a good faith
interpretation of its policy | anguage or an honest m stake.”);

D rnberger v. UnumlLife Ins. Co. of Anerica, 246 F. Supp. 2d 927,
935 (WD. Tenn. 2002); Henar v. First UnumlLife Ins. Co., No. 02
Cv. 1570(LBS), 2002 W. 31098495, at *5 (S.D.N. Y. Sept. 19,
2002); Hol zschuh v. UnumlLife Ins. Co. of Anerica, No. Gv. A
02- 1035, 2002 W 1609983, at *9 (E.D. Pa. July 18, 2002); Wnters
v. UnumlLife Ins. Co. of Anerica, 232 F. Supp. 2d 918, 932-33
(WD. Ws. 2002); Heffernan v. UnumLife Ins. Co. of Anmerica, No.
C-1-97-545, 2001 W 1842465, at *6 (S.D. Chio Mar. 21, 2001);
Newman v. Unum Life Ins. Co. of Anmerica, No. 99 C 7420, 2000 W
1593443, at *6-7 (N.D. IIl. GCct. 23, 2000) (finding, in a case
where Unum mai ntained a policy interpretation simlar to First
Unumis interpretation of the Policy in this case, that the
“defendant contorted the neaning of its own policy in order to
deny plaintiff’'s claimon a nonexistent technicality”); H nes v.
UnumLife Ins. Co. of America, 110 F. Supp. 2d 458, 460-61 (WD
Va. 2000) (noting the “scathing failure by Unum I nsurance to
inmpartially adm nister the disability plan”); Lake v. UnumlLife
Ins. Co. of Anmerica, 50 F. Supp. 2d 1243, 1257 (MD. Al a. 1999);
Russell v. UnumLife Ins. Co. of Anerica, 40 F. Supp. 2d 747, 751
(D.S.C. 1999); Rley v. UwumlLife Ins. Co. of Anerica, 28 F

Supp. 2d 639, 643-44 (D. Kan. 1998); see al so Dandurand v. Unum
Life Ins. Co. of Anerica, 284 F.3d 331, 336-38 (1st Cr. 2002)
(overturning an arbitrary and capricious cal cul ati on of
benefits); Watt v. UnumLife Ins. Co. of America, No. 97 C 8228,
1999 W. 116213, at *7 (N.D. Ill. Mar. 2, 1999) (overturning a
decision to offset a claimant’s benefits because of an all eged
eligibility for benefits fromthe Federal |nsurance Conpany).
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inefficiency, or other factors. 1In either case, enployers have a
duty to select insurers for their enployees with care, and to
avoid hiring insurers with reputations for shoddy and hostile
clainms admnistration, although it may well be that suits based
on violation of this duty are preenpted under ERI SA

F. O her G ounds for Denying Doe’s Claim

Beyond what the Court has discussed here, First Unumfailed
to preserve any other argunent for denying Doe’s claim \Wile
eval uating Doe’s clai mand subsequent appeals, First Unumrelied
exclusively on its assertion that Doe had not becone disabl ed
before his coverage term nated. |In proceedings before this
Court, First Unumdid not argue any grounds for its position
ot her than those which the Court has discussed. Thus, any
alternative argunents have been waived. See Fed. R Cv. P.

8(c); Knapp Shoes, 15 F.3d at 1226; Ranmrez-R vera, 869 F.2d at

626.

G Remand Wul d Be | nappropriate

First Unum argued that to the extent that the Court decided
that the conpany had erred in denying Doe’s benefits claim the
appropriate course would be to remand to First Unumfor a
determ nati on whether Doe’s disability had rendered himunable to
“performeach of the material duties of his regular occupation,”
and whether, if eligible for benefits at the end of the

Eli mination Period, he had remained eligible during the nonths
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thereafter. Def.’s Opp’'n at 18 n.5. First Unum never reached
the former issue, because it determ ned that when Doe’s all eged
di sability commenced, he was no longer in an eligible class of
enpl oyees because his active enploynent had termnated. See id.
Doe considered remand i nappropriate. Pl.’s Supp. Resp. [Doc. No.
26] at 8-09.

According to the First Crcuit, “[o]nce a court finds that
an adm ni strator has acted arbitrarily and capriciously in
denying a claimfor benefits, the court can either remand the
case to the adm nistrator for a renewed eval uation of the
claimant’s case, or it can award a retroactive reinstatenment of

benefits.” Cook v. Liberty Life Assurance Co., 320 F.3d 11, 24

(1st Cr. 2003). There is no reason to believe that district
courts should be nore reluctant retroactively to award benefits
in cases of de novo review than in cases that involve arbitrary
and capricious review. |f anything, the opposite should be true;
the | ess discretion a non-judicial decisionmaker has in reaching
a decision, the less intrusive it is for a reviewing court to
award relief to a claimant directly. A useful anal ogy can be
found in mandanmus, which nost conmmonly lies to conpel performance

of “a clear nondiscretionary duty.” See, e.qg., Heckler v.

Ri nger, 466 U.S. 602, 616 (1984) (exenplifying this nore
“orthodox” view). Although the appropriate use of mandanus is

contested, see 4 Kenneth C. Davis, Adnm nistrative Law Treatise 8

23.12 at 169, § 23.7 at 155 (1983) (discussing the “orthodox”
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vi ew of mandanus and the broader view that sonme Suprene Court
cases have taken), there can be little doubt that the |ess
di scretion the official in question has, the nore appropriate is
mandanus relief.

Cook al so nmakes clear that district courts have renedi a
di scretion regardl ess of whether the case involves denial or
term nation of benefits. The First Crcuit laid out the rel evant
principles through quotations fromcases in other circuits,
al though it “acknow edge[d] that several of these quotations may
overstate the matter”: “[R]letroactive reinstatenent of benefits
is appropriate in ERI SA cases where, as here, but for [the
insurer’s] arbitrary and capricious conduct, [the insured] would
have continued to receive the benefits or where there [was] no
evidence in the record to support a term nation or denial of
benefits.” 320 F.3d at 24 (alterations in original) (quoting

G osz-Sal onon v. Paul Revere Life Ins. Co., 237 F.3d 1154, 1163

(9th Cr. 2001) (quoting Quinn v. Blue Cross & Blue Shield Ass’'n,

161 F.3d 472, 477 (7th Gr. 1998))) (internal quotation marks
omtted). Mreover, “a remand of an ERI SA action seeking
benefits is inappropriate where the difficulty is not that the
adm nistrative record was inconplete but that a denial of
benefits based on the record was unreasonable.” Zervos v.

Verizon N.Y., Inc., 277 F.3d 635, 648 (2d G r. 2002) (internal

gquotation marks omtted) (quoted with approval in Cook, 320 F. 3d
at 24). “We do not agree, however, that a remand to the plan
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adm nistrator is appropriate in every case.” Levinson v.

Reliance Standard Life Ins. Co., 245 F.3d 1321, 1330 (11th GCr

2001) (quoted with approval in Cook, 320 F.3d at 24). Finally,
“a plan adm nistrator will not get a second bite at the apple
when its first decision was sinply contrary to the facts.”

G osz- Sal onon, 237 F.3d at 1163 (quoted with approval in Cook

320 F.3d at 24).

The Cook court enphasi zed the “considerabl e discretion” that
district courts have, even if “in sone situations a district
court, after finding a mstake in the denial of benefits, could
conclude that the question of entitlenment to benefits for a past
period should be subject to further proceedi ngs before the ERI SA
plan adm nistrator.” 320 F.3d at 24. It suggested that remand
is |less appropriate where a denial was particularly flagrant or
where it is likely that once the plan adm nistrator corrects the
errors inits decision, the proper result will be again to deny
benefits for sonme or all of the relevant period. 1d.

In this case, First Unumi s denial was flagrant. The conpany
adopted a patently unreasonable interpretation of the Policy and
reached a decision that was plainly contrary to the facts in the
record before it. First Unumis conduct also resulted in years of
delay in distribution of Doe’s benefits, and it is by no neans
clear that First Unumcan be trusted fairly to adjudicate Doe’s

cl ai m on renmand. Even if the Court could trust First Unum and
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even if the conmpany had acted in good faith, further delay would
nerely have added to the injustice that Doe has al ready suffered.
The specific facts and hol di ng of Cook provided further
gui dance to the Court. |In that case, a plan adm nistrator had
term nated benefits for a claimant who allegedly suffered from
chronic fatigue syndrome. See Cook, 320 F.3d at 13. In
affirmng the district court’s decision both to reverse the
adm nistrator’s decision and to retroactively award benefits,
despite the fact that the claimant had provi ded no evi dence of
disability in the period followng the term nation, the First
Crcuit enphasized the unfairness of requiring the claimant to
gat her such information “on the off chance that she m ght prevai
in her lawsuit.” |1d. at 25. The First Crcuit also approved of
the district judge' s reasoning that the hardshi ps created by
wongful termnation of a claimant’s benefits m ght nmake
reconstruction of evidence of disability during the rel evant
period difficult. 1d.
As with chronic fatigue syndrone, nmental illness and its
i mpact on capacity to work typically present nore difficult proof
probl ens than physical injuries. Had First Unum acted
responsibly in the first instance, it could have further
i nvestigated the inpact of Doe’s schizophrenia on his ability to
performhis duties while the evidence was nore easily obtainabl e,
and upon determ ning that Doe was eligible to receive benefits,
First Unum woul d have received continuing proof of disability and
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regul ar attendance of a physician. Wre the Court to remand to
First Unum now, when the original events are five years distant,
Doe woul d face possibly insurnountable difficulties of proof.
First Unum shoul d not be given the opportunity to profit fromits
wr ongdoi ng, and Doe shoul d not have to do wi thout needed benefits
any longer. Even if First Unum had acted reasonably and in good
faith, the long delay and difficulties of proof would favor
retroactive reinstatenent, rather than remand.

The Court therefore held that Doe was entitled to receive
benefits under the Policy as of Cctober 17, 1999, and for the
twenty-four nonths thereafter, and that Radford was entitled to
coll ect on Doe’s behalf. Cctober 17, 1999 was 180 days (the
l ength of the Policy' s Elimnation Period) after April 20, 1999,
the date this Court fixed for the beginning of Doe’s disability.
Twenty-four nonths was the maxi mum period for receipt of benefits
for disability due to a “nmental illness,” with certain exceptions
relating to confinement in a hospital or institution after that
period. To the extent that Doe m ght have considered his
schi zophrenia a physical disability rather than a nental ill ness,
or to the extent that he mi ght have had clains for confinenent
after the twenty-four nonths, neither issue had been presented to
First Unum and no record was before the Court. Even in cases
where an adm nistrator or fiduciary has violated its obligations
as flagrantly as has First Unum there are limts on a district
court’s renedi al discretion, and reaching those questions in this
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case woul d have exceeded the bounds of that discretion. See

Jones v. UnumlLife Ins. Co. of Anmerica, 223 F.3d 130, 140-41 (2d

Cir. 2000).

The Court further held that for purposes of paying Doe’s
benefits, First Unumhad to treat Doe as having been continually
di sabl ed between that date and the current date, and as having
conplied with any requirenents under the Policy for continued
recei pt of benefits. To the extent that Doe remained qualified
for continuing receipt of disability benefits after March 31,
2004 (the date of the Court’s Order and Judgnent), the Court held
that he had to conply with such requirenents as the Policy
i nposed to receive benefits fromthat date forward. This was the
sanme approach that the Cook court took. 320 F.3d at 24-25.

Simlarly, although any decision whether Doe’'s disability
was a “nmental” or a “physical” one was for First Unumto nake in
the first instance, the Court held that should First Unum or any
court or other entity with the power to pass on such matters
determ ne that Doe’'s disability is a “physical” one, entitling
himto receive benefits for the length of his disability, he
woul d have to be treated as if that determ nation had been made
before his eligibility for receipt of benefits for “nmental”
disability expired. This was sinply a |ogical extension of the
Court’s presunption that Doe was disabled fromApril 20, 1999
until March 31, 2004. Had First Unum acted responsibly, it could
have determ ned how to characterize Doe’s disability during the
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twenty-four nonths of coverage. Had First Unum decided the
disability was “physical,” benefits would have continued w thout
a break, and had First Unum decided it was “nental,” Doe would
have had an opportunity pronptly to appeal and, if he prevail ed,
to receive benefits with little or no interruption.

H. Prej udgnent I nterest

Prejudgnent interest is available but not obligatory in

ERlI SA cases. See Cottrill v. Sparrow, Johnson & Usillo, Inc.,

100 F. 3d 220, 223 (1st GCr. 1996) (citing Quesinberry v. Life

| nsurance Co. of North America, 987 F.2d 1017, 1030 (4th GCr

1993) (en banc)). District courts have consi derabl e discretion
in determ ning whether to award interest, as well as in

determ ning the appropriate period and rate. Cottrill, 100 F. 3d
at 223. In exercising that discretion, courts shoul d consider

t he general purposes of prejudgnment interest, as well as ERISA s
tw n goals of making claimants whol e and preventing unj ust
enrichment by administrators or fiduciaries who wongfully

wi thhol d benefits. See id. at 224; see also West Virginia v.

United States, 479 U. S. 305, 310 n.2 (1987) (“Prejudgnent

interest serves to conpensate for the | oss of use of nobney due as
damages fromthe tinme the claimaccrues until judgnent is
entered, thereby achieving full conpensation . . . ."). It is
inmportant to note that the First Crcuit nowhere suggests that

courts should consider a party’'s bad faith in making the decision
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on prejudgnment interest; the concern is with nmaking the aggrieved

party whole and with preventing unjust enrichnment. See Cottrill,

100 F. 3d at 223.
1. Avai l ability

The Court held that Radford was entitled to prejudgnent
interest. This Court has noted on an earlier occasion that
district courts rarely have discretion altogether to deny
prejudgnent interest to a prevailing party, because “by the tine
ERI SA was enacted in 1974, the federal common | aw had recogni zed
for over forty years that prejudgnent interest is necessary to

make a plaintiff whole.” Laurenzano v. Blue Cross & Blue Shield

of Mass., Inc. Ret. Inconme Fund, 191 F. Supp. 2d 223, 234 (D

Mass. 2002) (citing Kansas v. Colorado, 533 U. S. 1, 10 (2001)).
In this case, there are no special circunstances to justify
deni al of prejudgnment interest, and the long delay in Doe’s
recei pt of benefits strongly favors awarding interest.
2. Dat e of Accrual

As for accrual, the Court further held that prejudgnent
interest should run from Cctober 17, 1999, the date on which Doe
becane eligible for benefits.? This decision requires sone
expl anati on, because “[o]rdinarily, a cause of action under ERI SA

and prejudgnment interest on a plan participant’s claimboth

2L As is discussed below, the Court will anend its judgnent
so that prejudgnment interest should run fromJune 13, 2000. This
change does not fundanentally alter the analysis.
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accrue when a fiduciary denies a participant benefits.”
Cottrill, 100 F.3d at 223. Doe's claimfor benefits was not
deni ed until Novenber 6, 2000. Def.’s 56.1 Stnt. 1Y 63-64.

Wien the First Circuit states that prejudgnent interest
“ordinarily” accrues fromthe date when the adm nistrator or
fiduciary denies a claimfor benefits, it necessarily inplies
that there are exceptions to the rule. In deciding when such an
exception is justified, a court nust consider the purposes of
prej udgnent interest: nmaking the claimant whol e and preventing
unj ust enrichment.

The Court first | ooked to Doe’s entitlenments under the
Policy. The Policy stated that “[w] hen [First Unun] receives
proof that an insured is disabled due to sickness or injury and
requires the regul ar attendance of a physician, [First Unun] wll
pay the insured a nonthly benefit after the end of the
elimnation period.” R at FULCLO0675. Thus, assum ng that the
elimnation period has passed, a claimant becones entitled to
recei ve benefits when First Unumreceives the required proof, not
when First Unum decides that the submtted proof is adequate.
Under the plain | anguage of the Policy, had First Unum deci ded on
Novenber 6, 2000 to award Doe benefits, that determ nation would
have nmeant that he was entitled to benefits as of the end of the
elimnation period or the date when First Unum received
sufficient proof that he was disabled and required the regul ar
attendance of a physician, whichever was later. The Court found
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that the information that First Unumreceived in Doe’s initia
claimapplication was sufficient to support such a determ nation,
and thus held that Doe was entitled to recei pt of benefits as of
COct ober 17, 1999.

Upon cl oser exam nation of the record, the Court has found
information to which neither party pointed, show ng that Doe did
not submt an Enpl oyer’s Statenent and Job Analysis until June
13, 2000. See R at FULCL00015-22. The information therein was
i nportant and arguably necessary for First Unumto reach a
decision on Doe’s benefits, so the Court revises its earlier
finding and holding to reflect that Doe was eligible for benefits
as of June 13, 2000. This change of date does not, however,
change the anal ysi s.

| f Doe was entitled to recei pt of benefits as of June 13,
2000, it stands to reason that he was entitled to interest if he
did not receive paynent before then. “Every one who contracts to
pay noney on a certain day knows that, if he fails to fulfill his
contract, he nust pay the established rate of interest as dammges
for his nonperformance. Hence it may correctly be said that such
is the inplied contract of the parties.” Spalding v. Mason, 161
U S. 375, 396 (1896) (citation and internal quotation marks
omtted). |If benefits are dispensed sone tine after they are
due, the beneficiary has not received the full value of his

entitlement under the plan.

58



G ven that ERI SA seeks to make cl ai mants whole and to
prevent unjust enrichnment, it also makes sense that when an
adm nistrator’s or fiduciary s breach of the plan leads to
bel at ed paynent of benefits owed thereunder, equity requires

paynent of sufficient interest on those benefits to realize

ERISA's twin goals. In Fotta v. Trustees of the United M ne

Wrkers, Health & Retirenent Fund of 1974, 165 F.3d 209 (3d Cr

1998), the Third Circuit relied on precisely this reasoning in
hol di ng that a cl ai mant under an ERI SA-governed benefits plan is
entitled to interest “where benefits are del ayed but paid w thout
t he beneficiary’ s having obtained a judgnent,” and can sue to
recover such interest as an equitable renedy under 29 U S.C. 8§
1132(a)(3)(B). I1d. at 212-14. Although the Supreme Court has
hel d that ERI SA does not permt consequential damages, punitive
damages, or other “extracontractual” forns of relief under 29
US. C 8 1109(a), it has expressly reserved the question whet her
extracontractual damages nmay be sought under Section

1132(a)(3)(B). Mssachusetts Mut. Life Ins. Co. v. Russell, 473

U S 134, 139 n.5, 144 (1985). The First Grcuit has held that
extracontractual damages are not avail abl e under Section

1132(a)(3)(B). Drinkwater v. Metropolitan Life Ins. Co., 846

F.2d 821, 825 (1st Cir. 1988). 1In any case, absent a contractual
provision to the contrary, interest for del ayed paynent of
benefits is not even “extracontractual.” Interest for late
paynent has | ong been understood to be inplied in a contractual
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obligation to pay noney. Spalding, 161 U S. at 396; Fotta, 154
F.3d at 213.

O her courts have followed Fotta. See Dunni gan v.

Metropolitan Life Ins. Co., 277 F.3d 223, 229 (2d GCr. 2002);

Cair v. Harris Trust & Sav. Bank, 190 F.3d 495, 497-99 (7th Cr.

1999); Anderson v. Business Men’s Assurance Co., No. Cv. A 02-

2212, 2003 W 21305335, at *4-5 (E.D. La. June 5, 2003). The
Eighth Grcuit has followed Fotta to the extent that it permts
recovery of interest to prevent unjust enrichnent. See Kerr v.

Charles F. Vatterott & Co., 184 F.3d 938, 945 (8th Cir. 1999)

(disagreeing with Fotta “[t]o the extent that [it] nay be read to
all ow recovery of interest as extracontractual or consequenti al
damages,” rather than to prevent unjust enrichnent). 2

Par adoxi cal | y, although the recent case of Great-Wst Life &

Annuity Insurance Co. v. Knudson, 534 U S. 204 (2002), took a

restrictive view of equitable relief in ERI SA cases, it appears

to support the Fotta line of cases.? The Knudson case invol ved

22 The Eleventh Circuit has expressly reserved the question
whether to follow Fotta. See Flint v. ABB, Inc., 337 F.3d 1326,
1330-31 (11th G r. 2003). The court did suggest that the Suprene
Court’s decision in Geat-Wst Life & Annuity Insurance Co. V.
Knudson, 534 U.S. 204 (2002), may have underm ned Fotta, insofar
as it adopted a narrower interpretation of “appropriate equitable
relief” than earlier court of appeals decisions had used. See
Flint, 337 F.3d at 1330-31. Respectfully, this Court disagrees.

2 The First Crcuit has taken note of Knudson, but has not
determ ned what effect the case has on prior case | aw governing
the availability of particular kinds of relief under Section
1132(a)(3)(B). Watson v. Deaconess Waltham Hosp., 298 F.3d 102,
110 n.8 (1st Cr. 2002).
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an action for specific performance of the reinbursenent provision
of an ERI SA plan, to conpel a plan beneficiary who had recovered
froman alleged third-party tortfeasor to make restitution to the
plan for benefits it had paid. See id. at 207-08. The Suprene
Court held that the action would not lie under 29 U S.C. 8
1132(a)(3)(B), which authorizes plan beneficiaries and
fiduciaries to bring actions for “appropriate equitable relief.”
Knudson, 534 U.S. at 221. Justice Scalia s najority opinion
began by noting that courts have been “reluctant to tanper with
[the] enforcenent scheme enbodied in [ ERI SA] by extending
remedi es not specifically authorized by its text.” 1d. at 209
(quoting Russell, 473 U. S. at 147) (internal quotation marks
omtted). Justice Scalia also reiterated that the term
“equitable relief” in Section 1132(a)(3)(B) refers to “those
categories of relief that were typically available in equity.”

ld. at 210 (quoting Mertens v. Hewitt Associates, 508 U. S. 248,

256 (1993)) (internal quotation marks omtted). He went on to
explain that the renmedy sought was in effect restitution, and
that restitution was a legal renedy in an action at |aw, and an
equitable remedy in an action in equity. 1d. at 212-13. In
cases |like the one before the Knudson Court, where the
“restitution” sought was essentially noney danages for breach of
a contract provision, the renmedy was legal in nature and did not
fall under Section 1132(a)(3)(B). 1d. at 213-14. By contrast,
in cases where the relief sought was in the nature of a
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constructive trust or an equitable lien, the remedy sought woul d
be “restitution in equity,” and would |ie under Section
1132(a)(3)(B). 1d.

The Court characterizes Knudson as supporting Fotta, because
Justice Scalia s analysis of |legal and equitable restitution
mrrors and cites with approval the analysis in opinions by Judge
Posner of the Seventh Circuit, and Judge Posner used precisely
that analysis in the opinion where the Seventh G rcuit decided to

follow Fotta. See Knudson, 534 U. S. at 713 (quoting WAl - Mart

Stores, Inc. v. Wells, 213 F.3d 398, 401 (7th Cr. 2000) (Posner,

J.)); id. at 213 (quoting Reich v. Continental Casualty Co., 33

F.3d 754, 756 (7th Cr. 1994) (Posner, CJ.)); dair, 190 F.3d at
497-99 (Posner, C. J.) (holding that a plan participant could
bring the sort of action authorized in Fotta under Section
1132(a)(3)(B), because the remedy sought was in the nature of a
constructive trust).

The courts that follow Fotta agree that a statutory
violation or breach of the plan is a necessary condition for

recovery of interest. See, e.q., Jackson v. Fortis Benefits Ins.

Co., 245 F.3d 748, 750 (8th Cir. 2001) (holding that there nust

be “a showing that the plan was breached before interest on back

paynents nmay be awarded under ERISA’); dair, 190 F.3d at 497-99

(simlar); Fotta, 165 F.3d at 213 (simlar). This does not nean

that the plan adm nistrator or fiduciary nust have acted in bad

faith, however. Dunnigan, 277 F.3d at 229-30. The question is
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whet her the admi nistrator or fiduciary paid out the benefits at
sone date after the claimant becane entitled to them |d.
(citing dair, 190 F.3d at 498-99, and Fotta, 165 F.3d at 213).

Al though this Court follows Fotta fully, and the Eighth
Circuit’s approach to this issue is nore restrictive than the
Third Crcuit’s, Jackson is particularly instructive in this
case. The plan at issue in Jackson was apparently simlar to the
Policy in this case: it required Fortis (who adm nistered the
plan) “to pay disability benefits upon receipt of ‘proof that
[the claimant] is totally disabled due to sickness or injury and
requires the regular care of a physician.’” 245 F.3d at 748
(alteration in original) (citation omtted).? The claimant in
Jackson submtted her claim which was initially denied, in
January 1996, but only provided sufficient docunentation to
justify award of benefits in Decenber 1998, during the appeal
process. 1d. at 749. The insurance conpany allowed her claim
three weeks later, finding that she had established a disability
date of July 5, 1995, and made a | unp sum paynent that did not
include interest for the period between the disability onset date
and the claimpaynent. [d.

The Eighth Crcuit affirned the district court’s award of

summary judgnent to the insurer on grounds that there was no

2 Simlar to the Policy in this case, the plan in Jackson
defined disability as “an injury or sickness which . . . prevents
the insured from doing each of the main duties of his or her
regular job.” Jackson, 245 F.3d at 748.
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violation of ERISA or of the plan’s terns. [d. at 850. It is
clear fromreading the Jackson opinion that the Eighth G rcuit
appropriately focused on the date of eligibility for benefits,

not the date of disability or the date the claimwas fil ed.
Because the plan only entitled a recipient to benefits upon
recei pt of proof of disability, the claimnt only becanme entitled
to benefits in Decenber 1998, the first date on which adequate
proof was submtted. Fortis paid out a |unp sum al nost

i mredi ately after receiving such proof, so it could not be said
that it had violated the plan’s terns.

By contrast, in this case, Doe submtted sufficient proof on
June 13, 2000, and becane eligible for receipt of benefits on
that date. Under the terns of the Policy, then, interest from
that date woul d have been appropriate, particularly as the del ay
in receipt of benefits becane significant. Had First Unum
awar ded Doe benefits on Novenmber 6, 2000, roughly five nonths
| ater, despite having access to nost of the rel evant nedical
information for over a year, the delay would have been sufficient
t hat paynment of interest would be required, and Doe coul d seek
such interest in an action for equitable relief under Section
1132(a) (3)(B)

Even if such an action were not avail able, that woul d not
necessarily preclude prejudgnent interest for the period between
eligibility of benefits and the denial of benefits, as part of
the relief in an action to overturn a denial of benefits. See
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Senese v. Chicago Area |.B. of T. Pension Fund, 237 F.3d 819, 825

(7th Gr. 2001) (noting the “plausible argunment” for a
“distinction . . . between an award of prejudgnent interest on
deni ed benefits and an i ndependent action solely to recover
interest on del ayed benefits,” and collecting cases). If, on the
one hand, the refusal to permt such an action were grounded in
t he absence of an express provision in ERISA it is clear that
prej udgnent interest, though not specifically authorized in the
statute, is permssible. Thus, even if an independent cause of
action falls too far afield of ERI SA's express provisions, relief
in the formof prejudgnment interest is nuch | ess controversial.
If, on the other hand, the refusal were grounded in a policy
j udgment that such actions would so multiply litigation as to
intrude nore into the adm nistration of benefits plans than
Congress w shed, that concern is absent when courts are deciding
what relief to award in cases that are legitimtely before them
Thus, several factors suggest departing fromthe First
Crcuit’s default rule that prejudgnment interest runs fromthe
denial of the claim First, the ternms of the Policy entitle
claimants to benefits as of the date First Unumreceives
sufficient proof, not as of the date that First Unum passes on
t he adequacy of that proof. Second, First Unumis delay in
reaching a decision would likely be sufficient to justify an
i ndependent action for interest during the period of delay.
Third, Doe becane eligible for benefits al nost four years ago, so
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the profit fromuse of Doe’s noney during the five nonths between
eligibility and denial has |ikely conpounded substantially, such
that fixing the date for prejudgnent interest at the date of
denial would result in First Unumreceiving an unusually |arge
amount of unjust enrichment. Moreover, the Court’s departure is
consistent with the First Crcuit’s rationale for the general
rule: “making a participant whole for the period during which the
fiduciary withholds noney legally due.” Cottrill, 100 F.3d at
223.

In considering what to do when departure fromthe ordinary
rul e appears justified, it is worth noting that other circuits
have hel d that prejudgnment interest should ordinarily accrue from
the date on which a claimant first filed her claim rather than

fromthe date on which the clai mwas denied. See, e.qg., Caldwell

v. Life Ins. Co. of Anmerica, 287 F.3d 1276, 1287 (10th G r

2002); Lutheran Med. Cir. v. Contractors, lLaborers, Teansters &

Eng’'rs Health & Wl fare Plan, 25 F. 3d 616, 623 (8th Cr. 1994),

abrogated on other grounds, Martin v. Arkansas Blue Cross & Bl ue

Shield, 299 F.3d 966, 969, 971-72 (8th Cr. 2002) (en banc). In
ot her words, when the filing of a claimrenders an individual
eligible for benefits, the date of filing becones the date from
whi ch prejudgnment interest should run. |[If at least two circuits
consider it reasonable to make the date of claimfiling the

ordi nary date of accrual for prejudgnent interest, it is
certainly reasonable to use that date in exceptional cases in the
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First Crcuit, at |east where, as here, that date is also the
date on which the claimant becones eligible for benefits.

The Court reiterates that it is departing fromthe ordinary
rule both to make Radford whole and to prevent unjust enrichnent.
Even if the First Grcuit were to follow the Eighth Crcuit in
hol di ng that only prevention of unjust enrichnment justifies
interest for the period of delay, however, the Court would stil
reach the same result.

3. Rat e

ERISA is silent on the appropriate rate of prejudgnent
interest, and First Grcuit |aw affords “broad discretion” to
district courts in setting the rate in particul ar cases.
Cottrill, 100 F.3d at 225. The exercise of this discretion
shoul d be gui ded by equitable considerations, and both reliance
on a state law rate and the federal postjudgnent interest rate

are reasonable possibilities. See id.; Colon Velez v. Puerto

Rico Marine Mgnt., Inc., 957 F.2d 933, 941 (1st Cr. 1992)

(affirmng the district court’s use of Puerto Rico's legal rate).

In Rybarczyk v. TRW Inc., 235 F.3d 975 (6th G r. 2000), the

district court awarded prejudgnent interest to the claimants in
accordance with the follow ng formnul a:

[ T]he greater of (a) interest at a rate equal to the
coupon issue yield equivalent (as determ ned by the
Secretary of the Treasury) of the average accepted
auction price for the last auction of fifty-two week
United States Treasury bills settled inmediately prior
to the date of the initial lunp sumdistribution to the
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cl ass nmenber, conpounded annually, or (b) interest

equal to the rate of return actually earned on the

princi pal amount of the underpaynent during the

prej udgnent peri od.
Id. at 981 (alteration in original) (quoting the decision bel ow).
The Sixth Crcuit affirmed, holding that such an award did not
constitute an abuse of the district court’s discretion, and
noting that “[u]lsing the interest rate actually realized by TRW
on the relevant funds seens an appropriate way of avoi di ng unj ust
enrichment.” |d. at 985-87. The First Crcuit has not spoken on
t he appropriateness of this nmethod, but it has stated that use of
the federal rate (based on Treasury bill rates) was “especially
appropriate” in a case where the plan’s funds were initially
invested in Treasury bills. Cottrill, 100 F.3d at 225; see al so
Laurenzano, 191 F. Supp. 2d at 236 (citing Rybarczyk, 235 F.3d at
985-87). The First Circuit has thus suggested that adoption of
an interest rate closely tailored to match an adm nistrator’s or
fiduciary' s actual rate of investnent returnis well within a
district court’s discretion.

Adopting an approach simlar to the one in Rybarczyk, this
Court awarded prejudgnment interest at the Massachusetts statutory

rate of twelve percent per annum cal cul ated sinply from Cct ober

17, 1999 (now revised to June 13, 2000), to March 31, 2004, 2 or

% See Mass. Gen. Laws ch. 231 § 6C. The statute applies a
“rate of twelve percent per annumfromthe date of the breach or
demand.” See id. WMssachusetts cases generally presune that a
provision for interest in a statute or contract neans sinple, not
conpound interest, absent a clear expression of contrary intent,
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at the average rate of return for First Unumi s investnents during
that period, calculated in a conpound manner, whichever is

hi gher.?® The Massachusetts statutory rate is focused nore

cl osely on maki ng Radford whol e, and conpound interest based on
First Ununmis rate of investnment return focuses nore closely on
preventing unjust enrichnment, because it closely tracks the
profit First Unum actually nade fromuse of Doe’ s noney.

Applying the higher of the two effective interest rates ensures
that both goals of prejudgnent interest are acconpli shed.

As between the available legislatively determ ned interest
rates, the Court has chosen the Massachusetts rate over the
federal postjudgnment interest rate articulated in 28 U S.C. §
1961(a). At least one other judge in this district has held the

Massachusetts statutory rate to be appropriate. See Gallagher v.

and equate “per annuni interest with sinple interest. See
Coupounas v. Madden, 401 Mass. 125, 132 (1987) (contract);

| nhabi tants of Tisbury v. Vineyard Haven Water Co., 193 Mass.

196, 198 (1906) (statute); Jordan L. Shapiro, Marc G Perlin &
John M Connors, Collection Law, Massachusetts Practice Series, §
7:27 (2004); see al so Coupounas, 401 Mass. at 132 (citing Tisbury
as authority for a presunption against conpound interest). But
see Ellis v. Sullivan, 241 Mass. 60, 64 (1922) (permtting
conpoundi ng of interest on a note in an equity case, despite the
absence of any express provision for conmpound interest, where it
was “necessary for the purpose of affording a just and equitable
accounting”). Gven that prejudgnent interest is an equitable
determ nation in ERI SA cases, Mssachusetts | aw suggests that in
sone cases it would be consistent with Massachusetts statutory
policy for a federal court to apply a twel ve percent conpound
rate, even though sinple interest is the rule in actions at |aw

26 To the extent this was not clear fromthe judgnent the
Court will nmake it clearer in the amended judgnent.
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Park W Bank & Trust Co., 951 F. Supp. 10, 14 (D. Mass. 1997)

(Ponsor, J.) (“This court will adopt the 12 percent rate of Mass.
Gen. L. ch. 231, 8§ 6C. As plaintiffs have argued, it would be
i nequitable for a breach of an obligation to pay funds owed under
a pension contract in Massachusetts to generate |ess interest
than a breach of a sinple contract.”). The state rate reflects
t he Massachusetts |l egislature’s considered view of the likely
rate of return on invested capital and the cost of borrow ng
noney, under the particular economc conditions of this state.
Both may wel |l approximate First Ununmis rate of return,
particularly because interest is not conpounded, and therefore
prevent unjust enrichnment. To the extent the denial of benefits
deni ed Doe an opportunity to invest, or conpelled himto borrow
noney, the Massachusetts statutory rate tends to nake Radford
whol e.

O her courts have used the | ess-generous federal rate for
postjudgnment interest to fix a rate for prejudgnent interest.

See, e.qg., Cottrill, 100 F.3d at 224-25 (affirm ng the use of the

federal rate in a Rhode Island case); Vickers v. Principal Mit.

Life Ins. Co., 993 F. Supp. 19, 21 (D. Mass. 1998) (CGorton, J.);

Celi v. Trustees of Pipefitters Local 537 Pension Plan, 975 F

Supp. 23, 29 & n.4 (D. Mass. 1997) (O Toole, J.). Although a
uniformnational rule may be desirable in sone ways, see
Cottrill, 100 F.3d at 225, it is difficult to see why this would
be nore true than in other cases where federal |aw does not
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provide a rate for prejudgnent interest. Admttedly, ERISA
preenpts state |law nore broadly than nost federal statutes, and
it my seemthat Congress therefore particularly desired
uniformty. Still, Congress could easily have provided an
express rul e of decision for prejudgnent interest, so its failure
to do so may al so suggest a desire for state law to provide the
rul e of deci sion.

The best answer is probably that Congress either did not
consider this issue or decided that it should be left to courts’
di scretion, consistent with ERI SA's purposes. The Court
therefore held that, at least in this case, application of the
Massachusetts statutory rate better served ERI SA's goal s of
maki ng cl ai mants whol e and preventing unjust enrichnent.

| . Attorney’s Fees

Attorney’'s fees are avail able but not obligatory in ERI SA
cases, and district courts have significant discretion in making
the relevant determnations. 29 U S.C. 8§ 1132(g)(1); Cottrill,
100 F.3d at 223. A flexible five-factor test governs the
exercise of the Court’s discretion:

(1) the degree of culpability or bad faith attributable

to the losing party; (2) the depth of the |osing

party’s pocket, i.e., his or her capacity to pay an

award; (3) the extent (if at all) to which such an

award woul d deter other persons acting under simlar

ci rcunstances; (4) the benefit (if any) that the

successful suit confers on plan participants or

beneficiaries generally; and (5) the relative nmerits of
the parties’ positions.
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Cottrill, 100 F.3d at 225. These factors are “exenplary rather
than exclusive.” 1d. There is no presunption of attorney’'s fees
to the prevailing party. 1d. at 226

As this Court has described, First Unumacted in bad faith
in denying benefits to Doe, and while First Unumi s position was
entirely without nerit, Radford’ s was essentially correct. The
conpany can well afford to pay a fee award, and the awardi ng of
fees against insurers acting in bad faith would deter simlar
conduct by other insurers in the future. The Court has no
information before it as to whether the Policy is still in effect
for Hawki ns enpl oyees, but to the extent that other participants
and beneficiaries exist, the decision that has resulted fromthe
bringing of this case ought certainly change First Unum s
practice of denying valid clains based on an erroneous and highly
restrictive interpretation of the Policy. Mreover, participants
and beneficiaries in other plans, particularly those adm nistered
by First Unum wll tend to benefit in a simlar manner fromthis
lawsuit. The Court therefore held that attorney’s fees were
appropriate, and ordered the parties to submt papers regarding
t he appropriate anount.

J. Cost s

The analysis for costs is essentially the sane as for
attorney’s fees, as the two are both governed by 29 U S.C. 8§

1132(g)(1), so the Court’s analysis of the attorney’s fees
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question led it to award costs to Radford and to order the
parties to file papers regarding the appropriate anmount.

K. Post j udgment | nt erest

The Court further held that Radford was entitled to
postjudgnment interest at the federal statutory rate. See 28
U S.C 1961(a); Federal Reserve Statistical Release,
http://ww. f ederal reserve. gov/rel eases/ hl5/ Current/ (last visited
Mar. 31, 2004).

L. Radford’s Motion to Arend t he Judgnent

Since the Court issued its judgnment in this case, Radford
filed a Motion to Anend Judgnent. Radford urges that the Court
shoul d apply prejudgnent interest, under the fornula di scussed
above, to any additional benefits Doe may ultimately procure by
establishing that his disability does not fall within the Mental
Il ness provision in the Policy. 1d. The Court deliberately
avoi ded doing this in its original judgnment, however, and Radford
has not persuaded the Court to change its m nd.

It was appropriate to hold that Doe was “di sabl ed” for
pur poses of the Policy fromthe date of disability until March
31, 2004, to ensure that First Unum coul d not avoid paynent of
benefits by pointing to lack of proof. The First Crcuit has
endorsed this formof remedy. See Cook, 320 F.3d at 25. By so
hol di ng, and by nmaki ng any determ nation that Doe falls outside

the confines of the Mental Illness provision apply retroactively,

73



the Court al so ensured that Radford and First Unum woul d be

pl aced in the position they woul d have occupi ed had First Unum
not wongfully denied Doe’s claimin the first place. The Court
can reasonably hold that Doe woul d have subm tted the required
continuing proof, had First Unum acted properly, and that he
woul d have sought to avoid application of the Mental [l ness
provision in a sufficiently tinely manner to avoid any disruption
in receipt of benefits, because such hol dings are necessary to
remedy the effects of m sconduct in which First Unum has al ready
engaged.

A determ nation regarding prejudgnent interest for First
Unum s future conduct woul d exceed the Court’s powers, however;
it would be too speculative at this point in tine, and any
controversy in that regard sinply is not ripe. The Court has not
spoken as to whet her application of the Mental |1l ness provision
woul d be correct or even reasonable, and there is no way to know
how t hat controversy will be resolved, how pronptly any deci sion
wi Il be reached, whether First Unumor a court will reach it,
whet her the | aws governing prejudgnment interest will be the sane
when any decision is reached, and whether the factors the Court
has di scussed in this opinion will apply in the same way to First
Ununis future conduct. See Jones, 223 F.3d at 140-41.

I11. CONCLUSI ON
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For the reasons stated, the Court DEN ED First Unum s
Motions for Summary Judgnent [Doc. Nos. 13, 30], ALLOWED
Radford’s Motion for Partial Summary Judgnent [Doc. No. 16], and
entered Judgnent for Radford as to Count | of Radford’ s Conpl aint
[Doc. No. 1]. Radford’s Mdtion to Arend Judgnent [Doc. No. 39]
is DENIED. The Court wll issue an Anended Judgnent clarifying
the appropriate cal cul ation of prejudgnment interest forthwth.

SO ORDERED.

/s/ WIlliam G Young

WLLIAM G YOUNG
CH EF JUDGE
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